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Tue Proprierors oF THE Cemerery oF Sprine Grove v. Tue Cincinnati, 


Hamitton, anD Dayton Ramroap Company. 


APPROPRIATION OF PRIVATE PROPERTY TO PUBLIC USES—INJUNCTION AGAINST 
A TRESPASS, WHEN ALLOWED—EMINENT DOMAIN—NO POWER IN THE 
STATE TO GRANT IT TO ANY CORPORATION, SO THAT 
IT CANNOT BE RESUMED. 


This was an application for an Injunction. The facts suffi- 
ciently appear in the opinion of the Court. 

Messrs. F. Batt, C. D. Corrin, and W. Y. Guoxson for Com- 
plainants, made the following points: 

I. The proceedings in the Commercial Court, on appeal by 
complainants, are no bar to this application, because they are 
irregular, and Railroad charters are to be construed very strictly. 
(7 Scott's New Rep. 835; 1 Baldwin 232; 1 Kelley’s Georgia Rep. 
524; 17 Ohio, 353.) 

II. A Court of Chancery will always interfere to prevent irre- 
parable injury even by a trespass; and it is no answer to say, 
that we still have more land than we need; nor that we do not 
intend to use this for interment; nor that we have obtained power 
to sell it, and have been negotiating to that end. (Eden on Inj. 
140; 2 Story’s Eig. §422, 428; 7 Ves.308; 1 Baldwin 232; 9 Paige, 
323; 4 Mylne & Craig, 120,18 Eng. Ch. R.; 6 Paige, 88.) 

Ill. The 6th section of the Cemetery charter expressly exempts 
this property from appropriation to public uses. This exemption 
the Legislature had power to make, and it has not been revoked 
by the amendment authorizing a sale. The decisions sustaining 
exemptions from taxation are analogous, and in principle not 
distinguishable. (7 Cranch, 164; 3 How. S. C. U. S. 133; 6 da. 
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507, Opinion of Woodbury, J.) But admitting a want of power on 
the part of the Legislature to grant a general exemption, appli- 
cable on all occasions, as well to the State as to those claiming a 
privilege under the State, it was clearly competent to limit existing 
powers of appropriation held under the control of the Legislature, 
and general delegations of the same power which might be after- 
wards granted. Courts do not pronounce a law unconstitutional 
in the abstract, but in reference to the case before them. And if 
on any fair hypothesis the law may constitutionally govern the 
case, the law will be sustained. To declare it unconstitutional is 
the last resort. On these principles, the exemption may be held 
good as to the present case. 

IV. This provision of the Cemetery charter is a contract, which 
is impaired by the Railroad charter. (Smedes § Mar. 12; Angell 
§ Ames 503 ; 16 Ohio 599.) 

V. The 9th section of the general Railroad Act is unconstitu- 
tional, because it does not provide for a compensation in money. 
It does not require pre-payment, and it allows benefits to be 
estimated. (9 Dana 114; 3 How. Miss. Rep. 240; 26 Wendell 493. 

Messrs. T. Waker, C. Anverson, C. Fox, and A. Tarr appeared 
for Respondents, and made the following points: 

I. This Court has no jurisdiction. The only question is the 
amount of compensation, and proceedings to determine this are 
now pending in the Commercial Court. There is only a general 
allegation of irreparable injury, without specifying in what it will 
consist; and upon such an allegation the Court will not interpose. 
But if the allegation were sufficient, the facts set up in the answer 
contradict it, by showing that the question is purely one of dollars 
and cents. This ground was never meant to be used for inter- 
ment, and is not suitable for it. The complainants have obtained 
leave to sell it, and have been negotiating to sell it to respondents. 
There is no other convenient access by this Railroad to the city. 
To go round the Cemetery would increase the cost $180,000. 
And to say that the repose of the dead would be disturbed, is mere 
sound without meaning. There is no pretence that respondents 
are not able to pay whatever may be adjudged against them, or 
that they are wantonly abusing their power. 

II. The exemption in the Cemetery charter is null and void, It 
is in these words: 


“This Corporation is authorized to purchase, or take by gift, or 
demise, and hold land exempt from execution, and from any appropria- 
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tion to public purposes, for the sole purpose of a Cemetery, not exceeding 
three hundred acres,one hundred and sixty-seven acres of which, such as 
shall be designated by the Directors, shall be exempt from taxation,” &c. 

This then is an attempt on the part of the Legislature to grant 
away irrevocably the eminent domain of the State, so far as this 
property is concerned. This cannot be done from the very nature 
of sovereignty; for if it could be done in one case, it might be 
done in all, and so no eminent domain be left in the State. But 
if there be any doubt upon general principles, the explicit lan- 
guage of the Constitution of Ohio removes it altogether. The 4th 
Section of the 8th Article is in these words: | 

“Private property ought and shall ever be held inviolate, but 
ALWays subservient to the public welfare, provided a compensation 
in money be made to the owner.” 

Now, 1. This is a private corporation. Its franchise is private, 

and its property is private. (Angell and Ames, 23; 2 Kent's Com, 
275.) 2. The use for a Railroad is public use. (3 Paige, 45; 18 
Wendell, 9; 8 Dana, 289.) And the Company are empowered to 
take any property. The words are these, see 9th Section: By this 
general act, the corporation, “is authorized to enter upon any land 
Jor the purpose of examining and surveying, and surveying its railroad 
line, and may appropriate so much thereof as may be deemed necessary 
for its railroad,’ §c. The manner of appropriation is fully pointed 
out, and the Company have strictly pursued it. 


Therefore the appropriation is valid in spite of the exemption. 
(11 Peters 420; 6 Howard 507; 7 Cranch 164; 4 Peters 561; 7 
New Hamp. R. 69; 11 Peters 641; 5 Cowen 588; 10 Ohio 235.) 
And it is no answer to say that the exemption was a matter of 
contract, because, if it were, the Legislature had no power to 
make such a contract. 

III. But if the Legislature could part with the eminent domain, it 
has not done so by any fair construction of the Cemetery charter. 
The words of the exemption are, “for the sole purpose of a Ceme- 
tery;” and this land was never intended to be used for that purpose. 


IV. And lastly, if the grant was ever made, it has been revoked 
as to this land, at the instance of complainants. The Act of 
March 21st, 1849, amending the Cemetery charter, and authorizing 
a sale of this ground, revokes the exemption as to this ground. 
This act empowers the corporation “to sell on such terms, for 
such purposes, and in such quantities, as they shall deem proper, 
all that portion of the low grounds,” &c., [ describing what includes 
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the property condemned.] Also, “to sell all the lands belonging 
to them, lying south of the Hamilton road.” This takes away all 
the sacredness attached to this land; for no one will pretend that 
this exemption would exist, after a sale. Yet it would pass with 
the property, if it exists now. 


OPINION OF THE COURT, PER JOHNSTON, J. 


The first ground on which the argument places this application 
is, that the defendants are mere trespassers, entering, or threat- 
ening to enter upon the premises of the complainants, without 
any authority of law. It is not denied, that the Legislature have 
clothed them with full power to enter and take the land. Nor is 
it denied that they have taken all the preliminary steps required 
by the act of incorporation, in order to appropriate the land; but 
it is claimed that the Judge who appoints the Board of Appraisers, 
in issuing his warrant, committed an error, whereby all subsequent 
acts in the premises are void: and that having opened the door 
with the wrong key, they are trespassers. This ground is strictly 
technical, and in strictness of technicality, ought not to be noticed, 
because the point is neither made nor alluded to in the bill. 
Indeed, the proceedings are tacitly, if not expressly admitted in 
the bill to be regular, and it is predicated on the idea, true or false, 
that the complainants hold the land by a right of pre-eminent 
domain; exempt from all appropriations to public uses. But as 
both parties desire the motion to be decided upon its merits, all 
the points both inside and outside the pleadings, I proceed. 

By the defendants’ charter, the warrant is to be issued by a 
Court of record in term time, or by the Judge of such Court in 
vacation. The warrant in this case was issued on the 16th day 
of July, 1849, by the Commercial Court of Cincinnati, in term time, 
to George P. Torrence, Peter R. Taft, and John H. Dubbs, direct- 
ing them on the 23d day of July, 1849, or as soon thereafter as 
practicable, to make the appraisement. Thus far it is admitted 
the proceedings are right. But on the 24th day of July, 1849, this 
entry is made on the back of the warrant: “July 24th, 1849, John 
H. Dubbs declining to act, John Snyder is appointed appraiser in 
his stead, (signed) Taomas M. Key.” Whether this memorandum 
was made by Judge Key, the sole Judge of the Court issuing the 
warrant, in or out of term time, does not appear from the papers 
in the case. On the 25th day of July, George P. Torrence, Peter 
R. Taft, and John Snyder, took the oath required by law, and 
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made the appraisement accordingly. After, as well as before the 
endorsement of the warrant, the proceedings are all regular, and 
the question is, whether, when Dubbs refused to act, the old war- 
rant should have been recalled, and a new one issued, or whether 
it was sufficient to amend the old one, as was done in this case. 
Most clearly if the act was done in term time, there was no occa- 
sion for a new warrant, and it would have been competent for 
the Judge to draw his pen over the name of Dubbs, and insert 
that of Snyder, and to all intents and purposes the Judge did this 
very thing, or its equivaient. But suppose it to have been done 
in vacation, what then? That the party making the application 
might never be at a loss for some one to issue the warrant, the 
act provides that the Court in term time, or the Judge in vacation, 
may do it. Now suppose that in term time the Court issues a 
warrant, and in vacation, a vacancy occurs in the Board by death 
or refusal to serve. What is tobe done? An application cannot 
be made to some other Court, which may be in session, because 
the proceedings are on the files of the first Court. The work 
must be suspended, or one of two things done. Either the old 
warrant must be amended by filling the vacancy, or a new one 
issued. Before a new one can be issued, the old one must be 
revoked—and by what right shall a Judge in vacation, revoke a 
warrant issued in term time by a Court? The meaning of the 
act is very obvious, and is this. The parties shall never be with- 
out a tribunal to act in any emergency; and what the Court in 
term time may do, that may the Judge in vacation do. He may 
revoke the old warrant, and issue a new one, or he may amend 
the old one by filling the vacancy. And this may be done in strict 
compliance with the law, and without prejudice to the rights of 
any one. 

But it is said that the complainants had no notice of this amend- 
ment. That they had notice that Dubbs would appraise their 
property, but none that Snyder would. It is not denied that they 
had notice, under the Statute, of the pendency of the proceeding 
to take their property; nor that this notice was irregular or defec- 
tive. This is all the notice the Statute requires, and allowing the 
whole proceeding to be in its nature judicial, this notice was 
sufficient to bring them into Court for all purposes connected with 
the assessment of these damages. The notice of the time at 
which the appraisers should meet, is not required by law, and 
therefore is an act of supererogation. 
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But is not this undertaking collaterally to try whether Judge 
Key has done his duty well? At first look it seems so, but on 
reflection it all resolves itself into the question of jurisdiction, 
lying beyond this point. The complainants say the defendants 
are mere trespassers, acting without authority of law, not having 
taken the preliminary steps necessary to clothe themselves with 
that authority. Now, they have a right to go into some tribunal 
to enquire whether these steps have been taken. Into what one 
must they go? That where the steps are alleged to have been 
taken, or some other? That entering on one’s premises as a mere 
trespasser, without authority of law, for the purpose of doing 
permanent and irreparable mischief, gives Chancery jurisdiction 
and makes a proper case for an injunction, is well enough settled. 
Whatever Court may have the power to grant or refuse such 
injunction, may also enquire whether the party complained against 
is acting with or without authority of law—whether he has regu- 
larly prosecuted the necessary proceedings in a Court of competent 
jurisdiction, in order to bring himself within the provisions of the 
law, and whether that Court has passed upon the subject matter 
of his suit. But the judicial acts of such Court cannot be reviewed 
in this manner. And although I have expressed an approval of 
what was done by Judge Key in this matter, I distinctly disavow 
all right to pass upon his judicial acts. 

But it is said that the same questions are pending before Judge 
Key, now raised by this bill; and that in a conflict of jurisdiction, 
the last tribunal is ousted. I do not think the questions are the 
same, nor do [| think there is any conflict of jurisdiction. The 
question before the Commercial Court is simply whether the com- 
pensation allowed by the appraisers is adequate to the damage 
done, or to be done, by the defendants. The questions before this 
Court are, whether they have any right to take the property at 
all, and whether they ought not to be enjoined from taking it. 

I supposed at first that there might be a question of judicial 
comity in the case. But as I am called on, neither to try the same 
questions now before Judge Key, nor to enjoin any of his proceed- 
ings ut law, I see no objection to taking jurisdiction of the case. 
I have already held that there was authority in the charter of the 
Railroad Company to take this land, and that the defendants, so 
far as I had a right to judge of the matter, had brought themselves 
within the requirements of the charter, so that they are not mere 
trespassers, without authority of law, whatever other reason may 
exist for enjoining them. 
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This brings us to the leading question made by the complai- 
nants, whether they do not hold this tract of land by charter in 
the nature of a contract, exempt from all appropriations to the 
public use. And this leads to an examination of that great ques- 
tion of eminent domain. 

Wherever there is sovereignty, whether in the old world, where 
it is held in trust for the people by things called kings, or in this 
country where the people wear it upon their own shoulders, two 
great and fundamental rights exist. The right of eminent domain 
in all the people, and the right of private property ineach. These 
great rights exist over and above, and independent of all human 
conventions, written or unwritten. 

In most of the written Constitutions of our country, they are 
recognized as rights already existing. In the Constitution of Ohio, 
they are re-enacted, and placed side by side in the “ Bill of Rights,” 
as if never to be separated. “Private property ought, and shall 
ever be held inviolate, but always subservient to the public welfare, 
provided a compensation in money be made to the owner.” What 
stronger expression can be given of this right of eminent domain ? 
Private property, though held inviolate as between man and man, 
shall always, not only serve, but sub-serve, the public welfare, 
when the public exigencies demand it. What the public welfare 
requires, is often a matter of doubt and controversy among men 
equally wise in questions of State. But these questions once 
settled by the proper tribunal, I know of no limit to the right of 
eminent domain. In practice, these matters should always be 
cautiously considered with reference to the wants of the public, as 
being of greater or less importance, to the nature of the property 
to be taken, as being of greater or less value. But when decided 
in the right forum, that the public welfare outweighs the private 
inconvenience, I know of no article of property so sacred, no rood 
of ground so holy, that it may not be swept away by the right of 
eminent domain, “ provided a compensation in money be made to 
the owner.” And that this compensation should always be made 
in advance, though very desirable, is not always possible. 

If our city was attacked by a public enemy, I do not doubt that 
the public, by this right, might level down your schools and col- 
leges for batteries; garrison your cathedrals and churches with 
troops; stable their horses in your warehouses; and bivouac their 
armies in your parlors; seize every barrel of meat, and every yard 
of cloth; and if need be, in the last resort, burn the city to ashes ; 
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making the owners of the property a compensation in money 
either before or after the property was taken. 

It will be said “this is an extreme case,” and so I intend it, a 
ease in the highest extreme. Let us take a case in the opposite 
extreme. Let us suppose that a single peasant is engaged in 
cultivating turnips and cabbages, in some secluded spot, shut out 
from all the public highways, so that without trespassing on others 
he cannot get his produce to market. I do not doubt that by the 
same right, the public authorities could open this man a road, 
though it should pass over the ground, and through the improve- 
ments of the best men in community; and a compensation in 
money is all the owner of the property could require. 

Between these extremes there are many shades of distinction. 
Not as to what is lawful, but as to what is expedient. The pro- 
portion the public welfare to be subserved, bears to the private 
inconvenience of exchanging property for money against one’s 
will, and at the appraisement of others, is always to be considered ; 
and that which the high power of eminent domain enables the 
public to do, should be done wisely, reasonably, and decently. 
Thus the public exigency that would exhume the remains of a 
venerable citizen, whose friends and relations were living around 
him, should be higher than that which would plough up the grave of 
an Indian chief, whose tribe was extinct and whose name forgotten . 
The exigency that would root up the fruit trees and shrubbery 
about a man’s dwelling, should be greater than that which would 
open a way through his corn fields or meadows. And the exi- 
gency that would open a railway through even the ornamental 
grounds of a cemetery, ought to be more important than that 
which would open it through a race course or bowling green, 
which had cost more money, and would be harder to replace. 
But these are questions of degree, and not of right. The right of 
eminent domain is co-extensive with the public wants, and has no 
other limit. The right of the property holder is a compensaticn 
in money, and has no other extent. 

But it is said that the Legislature, representing the sovereignty 
of the State, may part with this right of eminent domain, and that 
they have, in the case under consideration, parted with it in this 
piece of ground. In the 6th section of the charter, ‘This corpo- 
ration is authorized to purchase, or take by gift or devise, and 
hold land exempt from execution, and from any appropriation to 
public purposes, for the sole purpose of a cemetery, not exceeding 
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three hundred acres,’ &c. Can the Legislature do this? If they 
can do it in one instance they can do it in another, and reason 
and justice require that they should be impartial. It is not 
extravagant to suppose, that including religious congregations, 
benevolent societies, common schools, academies, colleges, &c., 
there are not less than one thousand institutions in Ohio equally 
meritorious with this, all of them needing land. Now if the 
Legislature may exempt this three hundred acres from the right 
of eminent domain, they may exempt three hundred acres in favor 
of each of these other institutions, and we shall have the singular 
case of three hundred thousand acres of land, placed beyond the 
reach of the public for any purpose whatever. It is not necessary 
nor proper to press this view further than to say, that the power 
to exempt three hundred acres, implies the power to exempt three 
hundred thousand acres, and every acre in the State. This great 
attribute of sovereignty resides in the whole people, independent 
of all Constitutions; not in the people that are here to-day and 
to-morrow ; not in the people that shall be here a hundred years 
hence; but in the people which, at any period, shall occupy the 
channel of time, down to its latest lapse ; and the people of to-day 
cannot alienate it from the people that shall come after. If all 
the population of Ohio should assemble to-day, and under their 
hands and seals, solemnly give, grant, and convey this great 
popular right over a part or all of the private property in the State, 
the rising generation would laugh it to scorn, as if it were an 
attempt on the part of their fathers, to alienate from them the 
light, the air, or the running water, or to abridge their rights of 
self defence and locomotion. And if the people could not do this 
act themselves, a fortiori, their representatives cannot do it for 
them. But admitting that the people do possess this power of 
alienation, it is not among the delegated powers of the Legislature, 
and is one of the reserved powers. It is not only not among the 
powers delegated by the Constitution, but is among the powers 
expressly inhibited. Private property, though held inviolate, shall 
nevertheless “be always,” not to-day and to-morrow only, but at 
all times, “‘swbservient to the public welfare.” The 4th section 
of the Bill of Rights, and the first clause of the 6th section of the 
‘act to incorporate the proprietors of the Cemetery of Spring 
Grove,” cannot stand together. Lending this power to a corpo- 
ration for public uses, is not granting itaway. If Zachary Taylor 
as commander-in-chief of the armies of the United States, through 
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his subordinate agents, should order a common pioneer to dig 
down my dwelling, to make room on the terrace where it stands, 
for a park of artillery, 1 fancy it would hardly vest the right of 
eminent domain over this spot of ground in the pioneer. No more 
does the exercise of this power, by a corporation for a public, 
much less for a private use, divest it out of the people. My hired 
man controls within certain limits, my horses. In my employ he 
rides, drives, ploughs, or wagons all day long. But it would be a 
fruitless usurpation of power, if at night he should sell my horses. 
In the morning, I could pursue the purchaser with a writ of 
replevin, and recover my property; and the law says, that, as 
between the holder of the property, and the owner, there is no 
difference between a breach of trust and a felony—so too within 
constitutional limits, the Legislature controls this right of eminent 
domain; but if they undertake to bargain it away, it is a fruitless 
usurpation of power, and the people may reclaim it when they 
will; and as between them and the corporation claiming it, there 
is no difference between a breach of trust and felony. 

The power to tax, it is said, has sometime been granted away, 
and this is the better part of eminent domain. For reasons wise, 
or otherwise, this power has often been suspended, but never 
granted away, unless upon the payment of a gross sum, equiva- 
lent to the annually accruing taxes. And even this doctrine could 
not stand for an hour, if it was not supported by the great name 
of Judge Marshall, before the splendor of whose mighty mind, all 
the lesser lights of the judiciary fade into dimness. But suppose 
the right to tax has in some instances been bargained away, this 
right is different from the right of eminent domain. Taxing for 
the support of government, and taking for the public good, are not 
analogous. Before the Revolutionary war, the British Crown 
claimed, by right of eminent domain, the power to tax the Ameri- 
can colonies. This claim shocked the wisest statesmen of England, 
from the Earl of Chatham down, who had always regarded taxes 
in the nature of voluntary gifts from the people to the crown, and 
held that representation was indispensable to taxation. For how, 
said they, “Can the people of the colonies tax themselves in Par- 
liament, without a representative?” This was the principle on 
which the Revolutionary war was fought and won. The colonies 
never questioned the right of eminent domain, the power to take 
private property for forts, arsenals, encampments, naval arma- 
ments, and the like, in time of war, or for public highways in time 
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of peace, when the public good required it; but they insisted that 
taxation was the gift of the people, and that it could not be levied 
without their consent, expressed by their representatives on the 
floor of Parliament. This is now a part of the British Constitution. 
In our country, where both branches of the Legislature are popu- 
lar, a bill for taxation is introduced in either; but in England, 
where the Commons only are elected by the people, to this hour a 
tax bill can be introduced only in the House of Commons. But 
it is said that acts of incorporation, as to private corporations, are 
in the nature of contracts, and that they are irrepealable. So the 
law has been held, and rightly too, upon the double ground that 
they pay the State in some way, real or imaginary, for the iran- 
chise, and that they have rights vested in the faith of these charters. 
But what has this to do with the right of eminent domain? The 
charter cannot be repealed, for the same reason that the title of a 
citizen to his real estate cannot be annulled, because both are 
contracts. But neither the franchise nor the property of a corpo- 
ration, is more sacred than the real estate of the citizen. They 
are all private property, and all “ subservient to the public welfare.” 
Take a Bank, for example. Does any one doubt that, in case the 
public good required it in time of war, the State may seize upon 
the last dollar in a Bank, turn the safes and vaults into powder 
magazines, and the banking house into a fort, and putting muskets 
into the hands of president, cashier, directors, tellers, and clerk, 
make both the property and the men subserve the public welfare ? 
or that in time of peace, if the banking house stood in the way of 
a public improvement of sufficient importance to warrant it, the 
State could pull down the house, and plough up its foundations, 
by right of eminent domain?—and all that the owners could 
require in either case would be, the compensation in money, 
secured by the Constitution. All this neither repeals a charter, 
nor impairs the validity of a contract. It only makes private 
property subservient to the public welfare. 

What is for the public welfare is a political question. That 
roads, canals, and railways are for the public welfare, has been 
decided by so many acts of the Legislature, that the question 
seems to be hardly open at this day. Whether it would be wiser 
to make these improvements by direct taxation on the people, and 
by direct condemnation of the property necessary to be taken, I 
do not undertake to say. But the people have preferred a differ- 
ent mode. That of enlisting the enterprise and capital of private 
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corporations in the work, and clothing these corporations with the 
power to take private property for the public welfare, by paying 
a compensation for itin money. That railways are public uses 
within the meaning of the Constitution, is now too well decided, 
to be questioned by an inferior Court. The “ Cincinnati, Hamilton, 
and Dayton Railroad Company,” is within the scope of these 
decisions. 

But let us enquire into the character of the complainants, ‘“‘ The 
Proprietors of the Cemetery of Spring Grove.” They are in the 
strictest sense, a private corporation. Established for the purpose 
of locating, improving, ornamenting, and regulating a select bury- 
ing ground, in the modern style of monumental architecture, and 
landscape gardening combined; having no pretence to public 
utility, beyond the moral influence which scenes of mournful 
beauty may inspire in the bosoms of the visitors. The property 
of this corporation is held as inviolate as that of any individual 
citizen, and no more so, and is as subservient to the public wel- 
fare, and no less so. 

There is no immunity in the 6th section of the charter, which, 
consistently with the 4th section of the Bill of Rights, can place 
this property on better footing than the property of a private 
citizen. 

Allowing the powers of the Railroad charter, for the appro- 
priation of this property, to be ample—allowing that the Company 
have taken the preliminary steps necessary to make those powers 
available, allowing that the grounds of the Cemetery are private 
property, and that they possess no immunity from appropriation 
to the public use, there is yet another ground of equity relied on. 
That the Railroad Company are abusing their powers; that they 
are exercising them regardless of the rights of the living or the 
repose of the dead. This point challenges serious consideration, 
and raises that mixed and multiform question already hinted at; 
whether in this case, considering all the circumstances, the end 
justifies the means. How great is the public exigency which 
demands this railroad? How much better will it be passing 
through these grounds, than if it passed by a curve on the outside ? 
How much more will it cost the Company in money, and the 
travelling public in time to make this curve? What is the nature 
of the property to be saved by the injunction, or destroyed by the 
railway? Is it of such peculiar value that money cannot compen- 
sate its loss? Will the taking of this part of the ground, work 
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irreparable injury to the residue? Will the appropriation of this 
strip of Jand disturb the repose of the dead, or only abridge the 
pride of the living? 

The general importance of this railway to the prosperity of 
Cincinnati, Hamilton, and Dayton, and all the rich agricultural 
country lying between, and near those points, as well as to the 
travelling public at large, cannot be controverted. To this we 
may add what is stated in the answer, that to go round these 
Cemetery grounds would make a bad curve in the track, and 
increase the cost of the work $180,000. These reasons make it 
both natural and proper, that the better, straighter, and cheaper 
route, should, if possible, be chosen. The ground to be damaged 
by this selection is a tract of land two hundred and sixteen acres, 
somewhat in the shape of the keystone of an arch, the narrow end 
resting on Milereek, and the broad end extending northwardly 
over high, beautiful, and rolling lands. Nearly one-third of the 
tract next the creek, is low, flat, bottom land, part of it subject to 
inundation in very high water. Part of the upland, together with 
the trees, knolis, and natural terraces, between the high and the 
low lands, are sold out and occupied for burial purposes. The 
low lands at present, form an extensive meadow, with but little 
improvement except the outer fence and hedge, and a few young 
forest trees, the porter’s Jodge, and the main avenue. In this 
plain there are no bodies buried, and no lots set apart for that 
purpose, and from the abundance of better ground, it is not likely 
that any one would ever bury their dead in such a place. Still it 
is highly ornamental to the part actually occupied as a cemetery, 
by contrast with its roughness, and by giving distance to the vista. 

Through this low ground the contemplated route of the railway 
passes, shortening the grounds at the front by 657 feet on the 
eastern, and 700 feet on the western line, and separating about 
one-third of the low ground from the main body of the land, and 
running some 800 feet south of the most southerly spot occupied 
for burial purposes, or so far as appears from the papers in the 
case, ever intended to be so occupied. Passing through what 
was probably intended, at some future day, to be ornamental 
grounds to the cemetery. 

Is this a case of wanton outrage under color of law? Is it a 
case of irreparable mischief? Is there anything so peculiar in the 
value, character, or sanctity of this piece of land, that a Board of 
Appraisers, or a Jury of a County cannot assess the damages ? 
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If there is any truth in the answer, the Railroad Company have 
taken great pains, and incurred great expense to find a route that 
would avoid these grounds, so that no motive of wantonness can 
be ascribed to them, nor any disposition to use their chartered 
powers, without due respect to the rights and feelings of sthers. 
Nor do I see anything in the peculiar character of the property 
threatened to be taken, to require the extraordinary powers of 
equity. 

Frequent reference has been made in the argument to an Act 
passed April 3, 1849, authorizing the stockholders of this cemetery 
to sell the ground lying between the proposed railtrack and the 
Hamilton road, and also all the land lying south of the Hamilton 
road, as removing any prohibition that might have existed in the 
charter against the use of this ground for public purposes. In my 
judgment there never existed any valid prohibition against the 
condemnation and appropriation by law of this ground; but the 
charter did prohibit the corporators from selling it, or holding it 
for any other purpose than that of a cemetery; and this stood in 
the way of any amicable adjustment of the matter. To remove 
this obstacle and allow an amicable adjustment, this act was 
passed, and so far it is a beneficial act. But the parties have not 
made an amicable adjustment under the act, and it is now of no 
sort of importance, except as it goes to show that the plaintiffs 
were once willing to sell, if they could obtain what they consid- 
ered a fair price. And this entirely dissipates what may be called 
the moral sensibility of the case. Because, desecrating the resting 
place of one’s friends upon contract, is a cool thing, and disturbing 
the repose of the dead for money, is so business like, as to extin- 
guish the sense of honor expressed in the bill. The upshot of the 
matter about this amendatory act, was this. The offers of the 
Railroad were considered penurious, the demands of the Cemetery 
were considered exorbitant, the assessment of the Commissioners 
was considered unreasonably low—and here we are. 

It is possible that originally there were some questions of high 
moral principle involved in this controversy. But before it came 
here, it had degenerated into a mere question of money, and 
questions of that sort are peculiarly adapted to a jury. 

The injunction is refused, 
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RAILROAD DECISIONS.—POINTS DECIDED IN THE COMMERCIAL 
COURT OF CINCINNATI, 


In rue cases oF Tue Cincinnati, Hamitron, anp Dayton Rattroap 
Company against Sunpry Persons, 





AT THE OCTOBER AND JANUARY TERMS OF SAID CourRT, 1849-’50, By THOMAS M. KEY, SOLE JUDGE. 


{ It having been found impracticable to procure full reports of these important cases, i 
the editor has thought it expedient to group them together, stating merely the points rf 
made, the authorities cited, and the ruling of the Court, from notes taken by him at t 
the time. ih 

In all the cases, Messrs. WaLker, Fox, Tarr, and ANDERSON, appeared for the Rail- 
road Company; and in the different cases, Messrs. Guotson, Corrin, Baxi, Storer, 
Gwynne, Rippie, and Frercuson, appeared upon the other side. The arguments were 
very elaborate, and occupied many days. ] 


The Cincinnati, Hamilton, and Dayton Railroad Company, was 
first incorporated by the Act of March 2, 1846. (44 L. L. 280.) 
This act was amended by the act of February 8th, 1847, (45 L. 
L. 81.) It was again amended by the act of March 15th, 1849, 
(47 L. L. 178,) which authorized the Company to adopt the gen- 
eral Railroad law of February 11th, 1848, (46 Ohio L. 40,) as part 
of its charter, which was done. All the questions here presented, 
arose under the 9th section of this general Railroad law, which is 
in the following words: 





“Sec. 9. Such corporation is authorized to enter upon any land 
for the purpose of examining and surveying its Railroad line, and 
may appropriate so much thereof as may be deemed necessary for 
its railroad, including necessary side tracks, depots, work shops, 
and water stations, materials for construction, except timber, a 
right of way over adjacent lands, sufficient to enable such Com- 
pany to construct and repair its road, and aright to conduct water 
by aqueducts, and the right of making proper drains. The corpo- 
ration shall, forthwith, deposite with the Clerk of the Court of 
Common Pleas, or other Court of record of the County where the 
land lies, a description of the rights and interests intended to be 
appropriated, and such land, rights, and interests, shall belong to 
said Company to use for the purpose specified, on making pay- 
ment or giving security, as is hereafter provided. The corporation 
may, by its directors, purchase any such lands, materials, right of 
way, or interest, of the owners of such land; or, in case the same 
is owned by a person insane or an infant, at a price to be agreed 
upon by the regularly constituted guardian or parent of such 4 
insane person or infant, if the same shall be approved by the 
Court in which the description aforesaid shall be filed; and on 
such agreement and approval, the owner, guardian or parent, as 
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the case may be, shall convey the said premises, so purchased in 
fee simple or otherwise, as the parties may agree, to such Rail- 
road Company, and the deed, when made, shall be deemed valid 
inlaw. If the corporation shall not agree with the owner of the 
land, or with his guardian, if the owner is incapable of contracting, 
touching the damages sustained by such appropriation, such cor- 
poration shall deliver to such owner or guardian, if within the 
County, a copy of such instrument of appropriation. If the owner 
or his guardian, in case such owner is incapable of contracting, 
be unknown, or do not reside within the County, such corporation 
shall publish in some newspaper of general circulation in the 
County, for the term of three weeks, an advertisement reciting the 
substance of such instrument of appropriation: upon filing such 
act of appropriation, and delivery of such copy, or making such 
publication, the Court of Common Pleas or other Court of record 
of the County where the land lies, or any Judge thereof in vaca- 
tion, upon application of either party, shall appoint, by warrant, 
three disinterested freeholders of such County, to appraise the 
damages which the owner of the land may sustain by such appro- 
priation ; such appraisers shall be duly sworn, they shall consider 
the benefit as well as injury which such owner shall sustain by 
reason of such railroad, and shall, forthwith, return their assess- 
ment of damages to the Clerk of said Court, setting forth the value 
of the property taken, or damage done to property ; the amount of 
benefit conferred, and the difference between the value of, or 
damage done to the property taken, which they assess to such 
owner or owners separately, to be by him filed and recorded; and 
thereupon, such corporation shall pay to said Clerk, the amount 
thus assessed, or secure the payment to the satisfaction of such 
Court, or of the Judge issuing the warrant. And on making pay- 
ment or tender thereof to said Clerk, or on giving such security as 
may be required, it shall be lawful for such corporation to hold 
the interests in such lands or materials thus appropriated, and the 
privilege of using any materials on said railway within fifty feet 
on each side of the centre of such roadway, for the uses aforesaid ; 
the costs of such award shall be paid by the Company; and, on 
motion, by any party interested, and showing said proceedings, 
the Court may order payment thereof, and enforce such payment 
by execution. The award of said arbitrators may be reviewed by 
the Court of Common Pleas, or other Court in which proceedings 
may be had, on written exceptions filed by either party in the 
Clerk’s office, within ten days after the filing of such award; and 
the Court shall take such order therein as right and justice may 
require, by ordering a new appraisement on good cause shown: 
Provided, that, notwithstanding such appeal, said Company may 
take possession of the property described as aforesaid, and the 
subsequent proceedings on the appeal shall only affect the amount 
of compensation to be allowed; if prior to the assessment, the 
corporation shall tender to such owner or his guardian, if he be 
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unable to contract, an amount equal to the award afterwards 
made, exclusive of costs, the costs of arbitration shall be paid 
equally by such Company, and such owner or guardian.” 


For the better understanding of the exceptions taken, we annex 
the forms made use of, which were prepared by T. Wacker, the 
Solicitor of the Railroad Company: 


INSTRUMENT OF APPROPRIATION. 


It is hereby certified that the Cincinnati, Hamitton, and Dayton RaiLroap Com- 
PANY, did, on the day of , 1849, resolve and determine 


that the following described tract of land and premises, owned and held by 
are necessary for the Railroad of said Company, and that 


the same shall be appropriated for said road, viz: 


Which Resolution is duly recorded among the proceedings of said Company. 
_ President. 





1849. 


i, , Clerk of the for the 
County of Hamilton, Ohio, do hereby certify that the Cincinnati, Hamiiton anp Day- 
TON Rat~roaD Company have deposited in my office the certificate, of which the above 
is a correct copy, for the purpose of appropriating the property of the said 

therein particularly described, to the purposes therein specified. 
In witness whereof, I have hereunto set my hand and affixed the seal 


of said Court, this 1849. 
Clerk. 








PETITION FOR WARRANT. 


To the Honorable 
For the County of Hamilton, Ohio. 

The Cincinnati, Hamitton, anp Dayton RarLroav Company respectfully represent , 
that said Company have filed with the Clerk of said Court a description of certain lands, 
lying in said County of Hamilton, held and owned by 
and particularly described and specified in the copy of the Resolution and Act of the 
Directors of said Company, which is i:ereto annexed, and that said Company have deliv- 
ered to said a copy of said Resolution, 
and proceedings, duly certified by the Clerk of said Court, as appears by the affidavit of 
the service of the same, attached to said Resolution and proceedings; and having been 
unable to make an agreement with said for an 
appropriation thereof, said Company hereby respectfully pray for a Warrant to be 
issued to three disinterested Freeholders of said County, as by law provided, to the end 
that there may be an assessment of damages and benefits, by reason of such appro- 
priation, and an award made in the premises, by said Freeholders. 








President. 
a 184 
WARRANT. 
Tuk State or Onto, Hamilton County, ss. 
To 
GREETING. 





The foregoing Petition having been made to the 
16 
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for the County of Hamilton aforesaid, and it appearing that the Warrant therein prayed 
for ought to be granted, you are therefore hereby appointed Appraisers, as therein 
prayed for; and you are required to meet on the premises described in said petition, 


whereof the said is the owner, on the 
or as soon thereafter as practicable, and then and there, after being first duly sworn, to 
appraise the damages which the said will sustain 


by reason of the appropriation of his property, described in said petition, and in making 
such appraisement, you shall consider the benefit as well as injury which the said 
will sustain by reason of such Railroad, setting 
forth the value of the property taken, or damage done to the property, the amount of 
benefit conferred, and the difference, if any, you shall assess in favor of the said 
and having so done, you shall make due return 

of your doings in the premises forthwith to the Clerk of our said Court. 
In witness whereof, I have hereunto set my hand, and the seal 





of said Court, this day of 18 
Clerk. 
‘Tue State or Onto. Hamilton County, ss. 
Before me, in and for said County, personally 
appeared and made oath that they 


would well and truly appraise the damages which the said 
will sustain by reason of the appropriation of his property, described in said warrant; 
and that in so doing they will consider the benefit as well as injury which the said 
will sustain by reason of such Railroad, 
setting forth the value of the property taken, or the damage done to the property; and 
the amount of benefit conferred; and assessing the difference, if any, in favor of the 
said and that they will, in all things, faith- 
fully discharge the duty commanded in said warrant. 





Sworn to and subscribed 
this day of 18 











NOTICE OF APPRAISEMENT. 
To 





You are hereby notified, that have 
been appointed by warrant of the Commercial Court of Cincinnati, appraisers to assess 
damages and benefits resulting from the appropriation of your property deseribed in a 


certificate, of which a copy was delivered to you on day of 

for the construction of their Railroad by the Cincinnati, Hamilton, and Dayton Railroad 
Company. The warrant which is dated the day of » directs 
said appraisers to meet on the premises on the day of » or as 


soon thereafter as practicable, for the purpose of making their award, when you can 
attend, if you see proper. 











President. 
1849. 
I, , do make oath and say, that on the 
day of , I delivered a copy of the foregoing notice to 
personally. (Signed) 
Subscribed and sworn to before me this day of 18 
Justice of the Peace. 
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AWARD. 
in obedience to the command of the annexed warrant, to us directed, we the under- 
signed, disinterested freehelders of said County, did meet at the time and place desig- 
nated in said warrant, and having been first duly sworn, on actual view we do appraise 








the value of the property ef said therein specified, 
and the damage done by reason of said Railroad at dollars, 
and we do appraise the benefits which will accrue to said by 
reason of the constructien ef said road, at dollars; and 
the difference being dollars, we do assess to the said 
against said Company. 
Witness our hands and seals this day of 18 

L. 8. 

vas L.S. 

L.S. 





I. The first exception was to the jurisdiction of the Commercial 
Court. This Court, it was said, cannot take jurisdiction under 
any circumstances; for although it is a Court of record, it was not 
organized when the general Railroad act was passed, February 
ilth, 1848. This Court was created February 4th, 1848, and the 
Judge elected and commissioned the same day. But it was not 
organized by the appointment of a Clerk until the 28th of Feb- 
ruary, 1848. 

This exception was overruled. 

II. The petition for the appointment of appraisers did not set 
forth the acceptance by the Company of the general law of Feb- 
ruary 11th, 1848; and in matters of this kind, the utmost strictness 
is required. (7 Hill 8; 1 Howard’s Miss. Rep 479; 2 Paige 116; 
6 Paige 564; 2 Bland’s Chy. Rep. 128; 7 Man. & Gr. 258; 11 
Ohio 293; 7 Dana 81; 15 Conn. Rep. 312; 17 Ohio 340; 1 Bar- 
bour’s S. C. R. 286; Smith on Construction, § 637.) 

This exception was overruled. 

Ill. The act of appropriation is defective. For, 1. The Secre- 
tary should have certified the resolution, and not the President. 
(1 Howard’s Miss. Rep. 479.) 2. There should be the seal of the 
corporation. 3. The description of the property appropriated 
does not show the nature of the right, whether fee simple, or right 
of way. 

This exception was overruled. 

IV. This property lies within the city limits, and there is no 
power to come within the city. The words are “from the city,” &c. 

This exception was overruled. 

V. The award is not made by the freeholders named in the 
warrant. There is no warrant appointing the three freeholders 
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who return the award. The warrant must be issued either by the 
Court in term, or a Judge in vacation. A Judge in vacation had 
no authority to change or alter the warrant issued by the Court in 
term. But admitting that the Judge in vacation had authority 
after an order made, on one application, by the Court, to make 
another order appointing appraisers—which, however, is not 
admitted—there was no new order or warrant, but an attempt to 
add to, change, or alter a former one. Two of the appraisers or 
arbitrators could not act—they were discharging a judicial duty— 
all must be present. Whether a majority could govern, is another 
question. (21 Wend. 211, 218; 7 Cowen 526, 5380; Note and the 
authorities there cited.) If two could act, the illegal or unauthorized 
introduction of a third would vitiate the award. 

To understand this exception, it is necessary to state that, during 
the term, Judge Key, on petition, appointed Torrence, Taft, and 
Dubbs, to act as arbitrators. Dubbs declined, and in vacation, 
Judge Key, by endorsement on the back of the warrant, appointed 
Snyder in the place of Dubbs, simply signing “T. M. Key,” with- 
out any official designation. And the Counsel for the Company 
insisted that the warrant is sufficient. 

First, The vacancy of Dubbs could be supplied in vacation, 
without re-appointing the other two. The appointment might be 
made by separate warrants. It is not an indivisible thing. And 
the law never requires a vain thing. 

Secondly, The endorsement on the warrant is a sufficient appoint- 
ment. 1. It is a warrant of itself. It comes within the definition 
given by Webster and the Law Dictionaries. The papers show 
T. M. Key to be the Judge of this Court, and the Court records 
show it. And no seal is necessary, unless specially required. 
( Swan’s Stat. 574,575.) 2. It is a part of the original warrant. 
3. The award of two would be sufficient. ( Young v. Buckingham, 
5 Ohio 485; Willyard v. Hamilton, 7 Ohio, pt. 2, 111. 

This exception was overruled. 

VI. Notice is given that the three persons named in the warrant 
would act. If there is a change in the persons, notice should be 
given of such change; otherwise it is a fraud and surprise on the 
party. Notice of the time and place of the meeting of the apprai- 
sers or arbitrators should be given, whether required by the Statute 
or not. In the construction of all Jaws authorizing any tribunal 
to decide on rights of persons or property, this is implied on the 
principles of natural justice. (56 Eng. Com. L. R. 507; 30 E. C. 
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L. R. 233; Painter v. Liverpool Gas Co.,6 Nev. § Man. 736, S. C. 
30 E. C. L.; 7 T. R. 270; The Mary, 9 Cranch, 144; Bowler v. 
Eldredge, 18 Conn. Rep. 10.) In this case there was either no 
legal notice, or a deceptive one. In fact the award was not made 
at the time appointed, but three days afterwards. If notice was 
necessary, the proceedings cannot be sustained. 

To this it was replied : 

1. The Statute does not require notice. (2 Wharton 277.) 2. 
If the Common law does, it is sufficient if the party is put on his 
guard. The insertion of the names of appraisers is surplussage. 
If the defendant was misled, he must show it affirmatively. The 
notice itself provides for a continuance from day to day. 

This exception was overruled, the Court holding that no notice 
was required, either of the petition for a warrant, or of the persons 
appointed arbitrators, or of the time and place of meeting, or of 
the award, but only of the act of appropriation. 


VII. The award is not in accordance either with the warrant 
or the Statute. The law and the warrant require that the award 
should set forth, 1. The value of the property taken. 2. The 
damages done to other property, or the part left. 3. The benefits 
conferred. The warrant, if not construed as requiring the above 
findings separately, was uncertain and calculated to mislead; as 
restricting the appraisers or arbitrators, in estimating damages, 
to the property taken. The Statute itself is so vague, indefinite, 
and uncertain, that no proceeding can be predicated upon it. At 
any rate, this vagueness and uncertainty having been carried 
into the warrant, as is admitted, the award to be good should 
clearly show that the arbitrators did not restrict themselves in 
their estimate of damages to the apparent letter of the law and 
warrant, but enquired into all damages which would be, in right 
and justice, proper. 

To this it was replied: If the warrant misconstrues the law, it 
is surplussage. For its function is to appoint appraisers, not to 
direct them. And if the award follows the law, in defiance of the 
warrant, it is right. 

This exception was overruled. 

But in the course of the argument, the Court requested the 
Counsel for the Railroad Company to furnish in writing their con- 
struction of certain portions of the 9th section of the charter, which 
was done as follows: 
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The Counsel for the Railroad Company claim that the charter 
shall be construed as follows— 

Ist. As to the powers of this Court to review. We claim the 
Court cannot enquire into the actual value of the property taken, 
or damage done to property. This is a matier to depend upon 
the judgment of the commissioners or arbitrators, and this Court 
can only set aside the valuation for fraud on the part of the arbi- 
trators, or on account of the arbitrators having assumed a wrong 
principle of action. 

The charter authorizes the Court to review the award on written 
exceptions filed in ten days—‘“ and the Court shall take such order 
therein as right and justice may require, by ordering a new 
appraisement on good cause shown.” 

We contend the good cause shown means such a substantial 
cause as in the call of an ordinary arbitration would authorize the 
Court to set aside an award. These causes are set forth in Swan’s 
Stat. p. 69, sec. 11. 

We claim, therefore, that no objection can be taken, except 
such as are filed in writing within ten days after the award is 
filed; and these exceptions must be such as are substantial, not 
formal. 

2d. As to the construction of the Statute as to compensation, 
we claim that the great object of the Statute is to enable the 
Company to take the property and materials necessary to construct 
the road, and at the same time to secure to the owners of property 
on the line, a fair compensation for the injury or damage done 
them. This damage may consist, first, in the taking of a piece of 
property, the value of which is $1000. By paying that sum, the 
owner would be compensated. But the owner may sustain dam- 
age to other property owned, by the property being injured either 


| by digging trenches, taking of materials, or travelling over the 


property in order to obtain materials on other lands, and where 
such is the fact we suppose the term damage used in the charter 
covers the case. 

Another view may be taken of the charter, by supposing the 
words value and damage to be used as synonymous; and this view 
is strengthened from the use of the word damage in the upper 
part of page 8 of the charter; after providing for the depositing of 
a copy of the act of appropriation, provides the Judge shall appoint 
three freeholders “to appraise the damages which the owner of 
the land may sustain by such appropriation.” Here the Court 
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perceive this is all that need be stated in the warrant. The suc- 
ceeding part of the charter is merely directory to the arbitrators : 
they are to be sworn and return their assessment of damages to 
the Clerk, setting forth, 1. The value of the property taken, or 
damage done to the property; 2. The amount of benefit conferred ; 
3. The difference between the value or damage done, and the 
benefits conferred, which they assess. So that the term damage 
which the owner may sustain, may consist in the value of the 
property taken, and the injury done to land not taken; or it may 
consist of nothing but the value of the land taken; or it may apply 
only to the property injured; hence the language value of or dam- 
age done, are both included in the word damages used in the pre- 
vious part of the same section. This view is also strengthened 
by finding the word the after damage done to, and before the word 
found in the published law not in the pamphlet copy. 

We claim that the Court if in session, and the Judge in vacation, 
are each clothed with the same power to appoint arbitrators. 
And where it becomes necessary to make a substitution, the Court 
could make the change if in session, and as the Judge, as such, has 
the same powers in vacation, he may make the appointment. As 
to the omission to attach the official character of the Judge to the 
name, that is never held necessary, provided it appears on any 
part of the paper that he is acting in an official character. In 
this case the warrant names Thomas M. Key as Judge of the 
Commercial Court; all the papers also make the same reference, 
so that it sufliciently appears that Thomas M. Key was acting 


in his official character. CHARLES FOX, 
ALPHONSO TAFT, 
CHARLES ANDERSON, 
T. WALKER. 

And at this point the Court delivered an opinion upon the fifth, 
sixth, and seventh exceptions, in substance as follows: 

As to the objection that the appraisers were not duly appointed. 
The endorsement, standing alone, is not a warrant; but being 
endorsed on the warrant, it is part of it. And the want of official 
designation is supplied by the reference in the warrant to the 
petition. But it has no seal. Is this fatal? The Statute does 
not require it. Some of the statutory warrants must be under 
seal, others not. There is no general rule. In this case a.seal is 
not necessary. Is this then a warrant? The construction must 
be reasonable. A separate warrant is notrequired. The endorse- 
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ment is not an attempt to amend, but to add to the original war- 
rant. The three arbitrators need not be in the same warrant. 
And a vacancy can be supplied in vacation, without re-appointing 
all three. Two appraisers cannot act alone; three must be pre- 
sent, although two might make the award. 

As to the want of sufficient notice. The Statute does not in 
terms require any other notice than that of the filing of the instru- 
ment of appropriation. Is any other notice required? This is not 
a judicial proceeding, unless on review. Notice therefore of the 
appointment, and of time and place, is not necessary. 

As to the objection that the award was not made at a proper 
time. The Statute requires no particular time, nor does justice 
to the parties. But in this case the warrant fixed a day, “or as 
soon thereafter as practicable.” And it does not appear that the 
arbitrators did not make the award as soon as they could. 

As to the objection that the award is not pursuant to the war- 
rant or the charter. The object is to get at the “damages sus- 
tained by reason of the road.” This includes three things—the 
value of property taken—other damage, if any—and benefits—the 
latter to be deducted from the two former. This the award has 
done. It is in strict compliance with the Statute. 

VIII. The description in the instrament of appropriation does 
not properly set forth “the rights and interests intended to be 
appropriated,” as required in the second paragraph of the 9th 
section of the general Railroad law. It merely describes so much 
land, by metes and bounds, as appropriated for the railroad. 
Several questions were made under this head, which the Court 
disposed of as follows: 

1. Must the whole tract be described, or only the part taken ? 
I answer, only the part taken. This is all the law requires, 2. 
Must the grade be set forth? It is not necessary; the law does 
not require it. 3. Must the description claim one hundred feet, 
in all cases? The words are ambiguous. The construction I 
give is, that one hundred feet is the limit, but the Company may 
take less, and then cannot go beyond for materials. 4. What is 
the meaning of “rights and interests”? lagree to the doctrine of 
a strict construction, but this means the ascertaining of the clear © 
and rational meaning of the words employed. These words do 
not require the owner’s title to be described, nor the nature of his 
estate. But they mean the rights and interests “intended to be 
taken,” that is, the “wse” the Company intends to make of the 
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thing taken. The description only says, that the land is appro- 
priated “for the railroad.” Is this sufficient? Ithink itis. The 
inference is clear, that this is only to be used for a railroad track, 
and not for side tracks, depots, and the like. 

IX. The charter requires the arbitrators to return their award 
“ forthwith;” and this was not returned until ten days had elapsed. 

The Court held that forthwith did not here mean instanter, but 
within a reasonable time, and ten days was a reasonable time. 

X. In the case of the Cemetery, the same exemption from appro- 
priation to public uses was claimed, as in the application for an 
injunction, before reported. (The Proprietors of the Cemetery of 
Spring Grove v. The Cincinnati, §c. Railroad Company.) 

On this point, the ruling of this Court was the same as that of 
the Superior Court, and was in substance as follows: . 

The amendment of the Cemetery act, giving power to sell, has 
no effect upon the question. Eminent domain is inherent in sov- 
ereignty, in whatever form government may be organized, and is 
an inalienable right. Even a constitutional provision could not 
divest the government of this right. But in our Constitution, the 
right is expressly reserved, though this was not necessary. The 
exigency must be determined by the Legislature alone. If any 
property might be exempted, there can be no limit fixed. The 
Cemetery is a public use, as well as the Railroad, but this does not 
affect the question; for the appropriation to one public use, does 
not prevent a subsequent appropriation to another. But may not 
both appropriations. stand? or rather is there not an implied 
exception in the Railroad grant? There is not. The words are 
“any land,” including all land. 

The conclusion is, that the exemption is wholly void, and the 
appropriation authorized. 

XI. The eleventh exception was, that the award was too low, 
and oral testimony was offered to sustain it. 

The Counsel for the Company claimed—1. That the testimony 
must be in writing, according to the general usage in such cases. 
2. That no testimony can be received, except that which tends to 
show fraud or misconduct in the arbitrators; or misconception in 
regard to some material fact; or the adoption of some erroneous 
principle of law. A mere honest difference of opinion as to value, 
where there is no mistake of fact, or misapprehension of law, will 
not be “good cause” for setting aside the award. (2 Wend. 398, 
Bouton v. Brooklyn; 20 Johns. 439, Le Roy v. New York; 19 Wend. 
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694, Matter of William st.; 5 Wharton 461, Willing v. Baltimore 
Co.; 17 Wend. 649, Matter of Furman st.; 1 Binney 59, Lower 
Dublin v. Paul; 4 Wharton 47, Phil. Co. v. Grimble; 3 Rawle 84, 
McCalmont v. Whittaker; 5 Serg. § Rawle 51, Large v. Passmore; 
2 Richardson 434; 6 W. Law Journal 278.) 

On the other side, it was contended that the question whether 
the evidence must be in writing or oral, was one of convenience 
merely; and by general consent of Court and Counsel, it was 
resolved to exclude ex parte affidavits, and to examine the wit- 
nesses orally or by depositions taken on notice. 

It was also insisted that any evidence would be competent, 
which tended to show that substantial justice had not been done. 
( Bennet v. Camden R. Co., 2 Green 145; Vanwinkle vy. Camden R. 
Co., 2 Green 162; Kyle v. Auburn R. Co.,2 Barbour Chy. 497; 
New Jersey R. Co. v. Suydam, 2 Harrison 25; Matter of Pear! street, 
19 Wend. 651; Matter of Cherry street, 19 Wend. 659; 5 Blackford 
543; 8 Watts 243; Brooklyn v. Patchen, 8 Wend. 47; Summons v. 
Cincinnati, 14 Ohio 174.) 

The decision of Judge Key was in substance as follows: 

By filing the appropriation, the right becomes vested. The 
only question remaining is as to compensation. The applicatien 
must be favorably considered. The terms “right and justice, are 
legal terms, and refer to the existing law. But what is the mean- 
ing of “good cause shown”? It is admitted that exceptions to fraud, 
ignorance of fact, or mistake of law, may be sustained by evi- 
dence. Now the valuation might be such that Court would infer 
one of these causes; and hence testimony of over or under valua- 
tion may be admitted, to establish this inference. But the Court 
go further, and say that mere inadequacy or excess is good cause, 
and may be shown by proof. There is no notice of the appoint- 
ment of the arbitrators, nor right of exception to the persons 
appointed—no specific directions to arbitrators as to mode of 
proceeding. No notice of time or place, and no time or place 
fixed by the Statute. No means of procuring testimony, and no 
obligation to hear argument or suggestion. Hence the award 
ought not to be conclusive. The parties must have an opportu- 
nity to be heard—-a day in Court—on the mere question of com- 
pensation. Nor will the fact that the party ha‘ notice, and was 
there, and was heard, make the award conclusive as to value— 
without misconduct, error, or mistake. This would be contrary 
to natural justice. There always will be considerable diversity 
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of opinion as to value, among fair minded men; and it would not 
be good cause to show merely the ordinary diversity. The Court 
must have strong grounds to believe that gross injustice has been 
done, beyond the limit of ordinary diversity. But mere opinions 
without facts, would have little weight. 

The argument drawn from great trouble and expense, cannot 
avail. 

The Court will hear any testimony tending to show that sub- 
stantial justice has not been done to either party. 


IN CHANCERY, FOURTH CIRCUIT, NEW YORK. 


Hu.pan A. Barner, by her next friend, George Cronkite, v. Hiram 
Barer. 


[From the American Law Journal, vol. 2, n. s. 193.] 


WHAT ACTS OF THE HUSBAND WILL JUSTIFY A WIFE IN LEAVING HER HUSBAND'S 
HOUSE. WHAT CONSTITUTES “CRUELTY”—WHAT “INDIGNITY”—AND 
WHAT A GROUND OF DIVORCE FROM BED AND BOARD. 


In July, 1844, the complainant filed her bill for a divorce a mensa 
et thoro. From the pleading and evidence, it appeared that the 
parties were married on 12th November, 1840. That on the 5th 
November, 1842, the now defendant filed a biil to dissolve the 
marriage on the ground of fraud, in misrepresenting and conceal- 
ing a physical incapacity to enter into the marriage state by reason 
of her “uterus and vagina being in a schirrous, cartilaginous and 
ulcerated state, and unnaturally thickened and indurated.” That 
about eight months after the marriage, the defendant refused to 
cohabit with her. That she continued to reside in his house until 
informed of the charges upon which the defendant sought to obtain 
a divorce—that for this reason, in addition to the previous cruelty 
and indignities referred to in the opinion of the Judge, she left his 
house on the 18th November, 1842—since which time she has 
received no support from the defendant. That the complainant 
in this bill was subjected to a painful examination of her person 
on the trial of the bill filed by the now defendant, in which the 
charges of physical incapacity and fraud were shown to be 
unfounded, and the bill for a divorce from the bonds of matrimony 
filed by the now defendant, was dismissed on the 18th December, 
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1843. That the now complainant was a widow at the time of 
her marriage with the defendant, and had, by her former husband, 
a daughter named Adelia Cronkite, and that the defendant on 
several occasions, in his own house and elsewhere, took indecent 
liberties with the person of the said Adelia Cronkite, and attempted 
to have carnal connexion with her; that this fact, with the other 
circumstances of cruelty and indignity referred to, were commu- 
nicated to the complainant before she left the house of the defen- 
dant. 

The pleadings and evidence occupy too much space for inser- 
tion in the Journal at length. All that is material is given above, 
and in the following valuable opinion delivered on 10th August, 
1846, by 

Witarp, V. Ch. The Revised Statutes, article 4, sec. 1, ch. 8, of 
part 2d, authorize this Court to decree a separation from bed and 
board forever, or for a limited time, on the complaint of a married 
woman, for the following causes: 1. The cruel and inhuman 
treatment by the husband of his wife. 2. Such conduct on the 
part of the husband towards his wife, as may render it unsafe and 
improper for her to cohabit with him; and 3d. The abandonment 
of the wife by the husband, and his refusal or neglect to provide 
for her. The bill in the present case is so shaped as to embrace 
all the above named causes of separation. 

1st. In determining what is cruelty, or the sevitia of the Eccle- 
siastical law, we must look into the cases decided by the Courts 
having jurisdiction in matrimonial cases. It is difficult, and per- 
haps hardly safe to define, in terms sufficiently clear and compre- 
hensive, what constitutes cruelty in a legal sense. Lord Stowell 
has laid down the rule in several cases. In Evans v. Evans, 1 
Hagg. Ecc. Rep. 35, he observes that the causes must be great 
and weighty, and such as shew an absolute impossibility that the 
duties of the married life can be discharged. What falls short of 
this is with great caution to be admitted. What merely wounds 
the mental feelings is in few cases to be admitted, when they are 
not accompanied with bodily injuries, either actual or menaced. 
Mere austerity of temper, petulance of manners, rudeness of lan- 
guage, a want of civil attention and accommodation, even occa- 
sional sallies of passion, if they do not threaten bodily harm, do 
not amount to legal cruelty. They are high moral offences in the 
marriage state undoubtedly, not innocent surely in any state of 
life, but still they are not that cruelty against which the law can 








Hildah A. Barber v. Hiram Barber. 279 


relieve. Under such misconduct, the suffering party must bear in 
some degree the consequences of an injudicious connection ; must 
subdue by decent resistance or by prudent conciliation ; and if this 
cannot be done both must saffer in silence. Similar principles 
were advanced in Harris v. Harris, 2 Hagg. Ecc. Rep. 154; 2 
Phill. 111; and in Warring v. Warring, tb.; and in Holden v. 
Holden, 1 Hagg. Ecc. R. 458. 

But while the general ground on which the Court proceeds is 
to guard the wife from actual violence or danger to her person, 
there are nevertheless exceptions to this rule. Thus spitting on 
the wife has been adjudged a gross act of cruelty, on the ground, 
it is presumed, of indignity to the person. See D’Aguillar v. 
D’ Aguillar, 1 Hagg. Ecc. R. 776. Shelf. L. of Mar. and Div. 430. 
So also the husband’s attempt, when affected with the venereal 
disease, to force his wife to his bed, is of a mixed nature, partly 
cruelty and partly evidence of adultery. Durant v. Durant, 1 
Hagg. Ecc. R. 733, 767. So also the husband’s attempts to 
debauch his own women servants is a strong act of cruelty—( Pop- 
kin v. Popkin, 3 E. E. R. 325, notes; Shelford L. of M. and Div. 
430)—perhaps not alone sufficient to divorce, but which might 
weigh, in conjunction with others, as an act of considerable indig- 
nity and outrage to his wife’s feelings. The attempt to make a 
brothel of his own house is brutal conduct, of which the wife has 
a right to complain. This is the language of Lord Stowell in 
Popkin v. Popkin. Also a groundless and malicious charge against 
the wife’s chastity, followed up by turning her out of doors, and 
not attempted to be pleaded or proved, may be alleged with other 
acts of cruelty as a ground for a separation. Durant v. Durant. 
Supra. 

Such is the rule with respect to the term cruelty—although pri- 
marily it has reference to such conduct in the husband as may 
endanger the safety or health of the wife; yet it may exist where 
there is no danger to her person, as in spitting upon her; and also 
where no actual personal violence was inflicted upon her, as in 
attempts on his part to debauch his own servants; and see also 
Otway v. Otway, 2 Phil. 95; and Hulme v. Hulme, 2 Adol. 27, that 
cruelty may exist without actual violence to the person. 

The question then arises, has the complainant brought this case 
within the above rules. The bill sets up, as one of the grounds 
of complaint, that the defendant attempted in his own house, to 
seduce, debauch, and carnally know Adelia Cronkite, the com- 
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plainant’s daughter, by a former marriage. This is denied by the 
defendant, but as an answer under oath was waived, the denial 
has no other effect than to put it in issue as a pleading. The fact 
itself is proved by the testimony of Adelia Cronkite. She states 
that she became an inmate of the defendant’s family soon after 
his marriage with her mother in November, 1840. The first 
advance the defendant made to her was in the fall of 1841, when 
he gave her a ring——a few weeks after, while she was reading in 
a chamber at the defendant’s house, he came into the room where 
she was and put his arm round her neck, and took her by the 
bosom; she escaped from him and went down stairs. In the 
winter following, that is 1841-42, she boarded at her uncle’s, ( Mr. 
Cronkite,) in the village of Glenn’s Falls, about five miles from 
the defendant’s, and attended the academy. The defendant spent 
a night at Mr. Cronkite’s, and in the evening, Adelia, at the 
request of Mr. Cronkite, conducted the defendant to his lodgings. 
When in the chamber the defendant put his arms round her and 
kissed her several times; she escaped from him, but he caught 
her again and threw her upon the bed and put his hand upon her 
privates. She escaped from him and went down. On a subse- 
quent occasion at his own house, while she was watching with a 
sick brother, he drew her into another room and took indecent 
liberties with her. All these facts were communicated by the 
daughter to the complainant, and I am satisfied that she has given 
substantially a true relation of those transactions. If the attempts 
by the husband to seduce a female servant in his family is cruelty 
to the wife, within the meaning of the rule, much more is such 
attempt cruelty when it relates to a female, a domestic in his 
family, the daughter of his wife, and to whom he was standing in 
loco parentis. 

These acts on the part of the defendant are not a solitary act, 
the result of sudden passion, but are repeated on different occa- 
sions, thus indicating a settled purpose on his part to destroy the 
chastity of that young lady. 

Another charge made by the ctenipdaintet is the exhibiting by 
the defendant of his bill against her for a divorce, on the ground 
of her physical incapacity to enter into the marriage state ; the 
mode in which that suit was conducted; her distressing exami- 
nation by surgeons on his application; and the final dismissal of 
the bill. That the bill was filed without probable cause is obvious 
from its result, as well as from an examination of the testimony 











Huldah A. Barber v. Hiram Barber. 281 


taken therein. There is strong reason to believe that it was 
maliciously filed with a knowledge on his part that the main alle- 
gations in it are untrue. In his bill against her, the gist of his 
complaint is, that she was physically incapable of entering into 
the marriage state, and was herself guilty of fraud upon him, in 
undertaking the marriage. In his answer to the present bill, he 
admits sexual intercourse with the complainant shortly after the 
marriage, and alleges that he became diseased thereby. Both 
allegations can not be true. The fact of such sexual intercourse 
is admitted by her, and she alleges that she became pregnant by 
him, but miscarried in consequence of excessive labor in his 
employment. There is no evidence that the defendant became 
diseased in his person by reason of his intercourse with her; or 
indeed, that he was so diseased at all. Nor is there any evidence 
that the complainant became pregnant by him, save in her answer 
under oath to his bill for a divorce. 

If, as was held in Durant v. Durant, supra, the making a ground- 
less charge of criminality against the wife is an act of cruelty 
within the meaning of the rule, and will in connection with other 
facts lay a ground for a divorce, much more will an unfounded 
prosecution, based upon a groundless charge, be deemed cruelty, 
especially when the investigation of that charge leads to a dis- 
tressing personal examination of the party, as in the present case. 
The broad proposition that an unsuccessful suit for a divorce by 
the husband against the wife in itself considered, is such act of 
cruelty as to enable the wife to obtain a limited divorce from the 
husband, will not be pretended. Such a rule would be of danger- 
ous tendency. But when the suit is without probable cause, and 
is connected with other conduct of the defendant, such as refusing 
to live with her, refusing to support her, and with his criminal act 
in attempting to seduce the complainant’s daughter, the whole 
may be treated together as cruel conduct on the part of the defen- 
dant, justifying the interposition of this Court. 

2d. As to abandonment of the wife by her husband. The defen- 
dant has repeatedly refused to live with the complainant. This 
must be taken as a fixed fact. But this refusal I grant is not 
enough under the English cases to authorize a separation. In 
England, the refusal of the husband to live with his wife, is a 
wrong which is redressed by a different suit from this, viz: a suit 
for the restitution of conjugal rights. That suit is unknown to our 
law; and hence the third sub-division of the 51st section was 
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adopted as a substitute. With us the abandonment of the wife 
by the husband, and his refusal or neglect to provide for her, are 
made the substantial ground for a separation, instead of being as 
in England, the basis of a suit for the restitution of conjugal rights. 
But the mere refusal of the husband to live with his wife, is not 
of itself enough to sustain the bill. There must be a refusal or 
neglect to provide for her. The defendant insists that he was 
ready and willing to support his wife in his own house; that he 
requested her to remain there, though he would not cohabit with 
her; and that she voluntarily left him, and has hitherto refused to 
return. The fact is true, that the defendant proposed to support 
her at his house, that she in fact took her support at his house 
after they had ceased to cohabit as man and wife, until she left on 
the 18th November, 1842, and that she left on learning the alle- 
gations in his bill against her. The question then recurs, was she 
justified in leaving his house at that time? It must be borne in 
mind that she then knew of his refusal any longer to live with her, 
and the cause of such refusal, and that she then knew also of his 
attempt to debauch her own daughter. These various causes 
must all be presumed to have had their influence in determining 
her to leave his house. Accumulated together, were they all suf- 
ficient in the aggregate to justify her conduct? I am of opinion 
that they were. It is asking too much of the wife to require her 
to reside under the roof of a husband, under such accumulated 
wrongs. She could no longer discharge the duties of a wife to her 
husband, or a mother to his children. She would be to them an 
object of scorn, as she was to him of hatred and dislike. If then 
she was justified in leaving him at that time, and if he has refused 
to provide for her elsewhere, as is admitted in the answer, the 
case falls within the third sub-division of the 51st section of aban- 
donment by the husband and refusal to provide for her. It surely 
cannot be necessary to constitute abandonment, that the husband 
should turn his wife out of doors by actual violence. He may be 
said to abandon her, when he adopts a course of conduct, which, 
if not prevented, will deprive her of all support. Had he been 
permitted to obtain against her the decree prayed for in his bill, 
she would no longer have been entitled to the shelter of his house, 
or any claim to a support from his estate. He may be said to 
abandon her, when he renders her residence under his roof intol- 
erable. This may be done by a series of petty annoyances, none 
of which singly would be sufficient for that purpose. 
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This question has often arisen in the Common Law Courts. A 
husband who turns his wife out of doors, or who by his cruelty or 
ill treatment obliges her to leave his house, gives her power to 
pledge his credit for necessaries, and he is under a legal obliga- 
tion to pay the debts which she necessarily incurs; and he cannot 
in such a case discharge himself either by a general or particular 
notice not to trust her. (Leigh N. P. 1097.) What circumstan- 
ces amount to the cruelty and ill treatment, which justify her 
departure and impose on her husband the obligation to support 4a 
her, were decided in Alison v. Chapman, S. N. P. 272. In that a 
case, his bringing another woman under his roof and thus ren- 
dering his house unfit for the residence of his wife, was held suffi- a 
cient for both purposes. The case of Horwood v. Heffer, 3 Taun- 4 
ton 521, has been in effect overruled in Houlston v. Smyth, 3 Bing. 
127. In this latter case, Gazeue, J. remarks, that he has always 
considered the law on this subject to be as laid down by Lord 
Kenyon, that if a man renders his house unfit for a modest woman | 
to continue in it, she is authorized in going away; see also Shel- Bs: 
ford M. and D. 488, and Leigh N. P. 1097, and the cases cited. 

It may be said that the Statute does not contemplate a mere 
constructive abandonment, as being sufficient to enable the injured if 
party to invoke the aid of this Court. Abandonment or desertion 
of the wife by the husband, is not the ground for a divorce in 
England; nor is the taking to a separate bed, treated per se, as 
cruelty. Nor can a suit for the restitution of conjugal rights be . 
maintained by the wife against the husband, on his refusal to | 


on nae nay See 


am fs ae 
Se eee ee 


Beate NS Ma wrt nner he 


oa) hee Re womans 
“= 


ee foe ee 


sleep with her, while she continues to occupy the same house with iz 4 
him—-Orme v. Orme, 2 Add. 382. The Courts in England will 5 
enforce matrimonial co-habitation, but not matrimonial inter- : : 
course. Blt it does not follow necessarily from these premises, es 
that a bill for a separation will not lie under the third subdivision, : 


in cases in which a suit for a restitution of conjugal rights could 
not be maintained. Although the two proceedings have some- 
thing in common, yet there are diversities between them, and 
hence they are not entirely analogous to each other. 

3d. But should there be a doubt whether the facts make out a 
case of abandonment, still 1 am of opinion they may, when taken 
together, be deemed cruelty under the first subdivision of the 
section, and which I have considered under the first head, or such 
conduct on the part of the husband towards his wife as may render 
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second subdivision. Indeed, these two causes of divorce cannot 
well be distinguished from each other, The term sevitia, as 
understood in the Ecclesiastical law, obviously embraces the cases 
falling under both subdivisions; see Mason v. Mason,1 Ed. V. 
Ch. Rep. 292; 2 Kent’s Com. 126. Any conduct of the husband 
which renders it unsafe and improper for the wife to co-habit with 
him must be cruel and inhuman. On this question of sevitia I do 
not wish to add to what has been said under the first point, only 
to say, that all the circumstances which have been adverted to 
under either head, are deemed material in making out the fact of 
legal cruelty. 

4th. The 52d section of the Statute in question allows the 
defendant to prove in his justification the ill conduct of the com- 
plainant, as a ground for dismissing his bill. This provision is 
borrowed from the recrimination, or compensatio criminum of the 
Ecclesiastical law; and is founded on the equitable maxim that a 
party cannot complain of the breach of contract which he has 
himself violated. Shelford Mar. and Div. 440. Under circum- 
stances of guilt on both sides, the Court will dismiss both parties, 
and leave them to find sources of mutual forgiveness in the humif- 
iation of mutual guilt. Ruby v. Ruby, 1 Hagg. E. R. 790. In 
carefully examining the pleadings and proofs in this case, I dis- 
cover no instance of ill conduct on the part of the complainant. 
She seems, during all her trials, to have conducted herself with 
propriety; neither provoking ill usage, or retaliating it. She has 
borne her griefs in silence, and submitted to her fate with uncom- 
plaining resignation. Until after he filed his bill against her, 
there is no evidence that she even disclosed to her nearest friends, 
that she had fallen under the displeasure of her husband. Mindful 
of his honor and his interest, she preferred, even in her disgraced 
and discarded condition, the shelter of his roof, to the hospitality 
of friends, which would expose to the world the. altered relation 
she bore to him. A woman loses nothing by forbearance. 
Humility is to her a more powerful weapon than revenge. She 
sought not the aid of the Court, till the final hearing of his suit 
had vindicated her character from reproach, and. shewn that his 
accusations were groundless. 

In conclusion, I think the acts complained of, and which have 
been the subject of remark, are cruel and inhuman within the 
meaning of those terms, and that the complainant is entitled to a 
decree, declaring a separation from bed and board between the 
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parties forever, and for a reference to a master to ascertain and 
report what amount should be allowed to the complainant for her 
support and maintenance out of the defendant’s estate. The com- 
plainant must also have her costs against the defendant. 





CORONERS—SECRET INQUESTS. 


The recent decision of a Coroner in Boston to hold @ secret 
inquest, in the Parkman case, is a novelty in practice. In the his- 
tory of the English law, it probably has not a single precedent. In 
every case in which Courts or text writers have alluded to the 
matter, they have, with a single exception, held or intimated that 
a Coroner’s inquest must be public. This apparent defiance of 
immemorial usage, and long established authority, makes one curi- 
ous to examine a little more closely the dicta which are scattered 
over the books. ll told, they are as follows: The Statute of 
Marlbridge, 52 Henry III; Barclae’s case, 2 Sid. 90,101; Rez v. 
Scorey, 1 Leach C. C. 43; Rex v. Killinghall, 1 Burrows 17; Black- 
stone, J. in Scott v. Shearman et al, 2 W. Bl. 797; Lord Kenyon in 
Rex v. Eriswell,3 T. R.'707; Garnett v. Ferrand, 6 B. & C. 511, 
and 9 D. & L. 657; and text books where these dicta are quoted 
or referred to. 

An eminent English barrister has said that the Statute of Marl- 
bridge made it the duty, and therefore the right of all men living 
in the neighborhood where a Coroner’s inquest is held, to be pre- 
sent at the inquest ; and that the Statute, never having been 
repealed, is still in force. This is not correct. In the primitive 
period of English law, when this Statute was passed, the County 
Court, the Hundred Court, the Coroner’s Court, and other Courts 
of Saxon origin, were public meetings, i in which the sheriff, coroner, 
or other officer presided, while the freeeholders of his jurisdiction 
formed a summary tribunal, exercising the functions of jury and 
judge. The Statute of Marlbridge, reciting that townships were 
aggrieved by fines imposed for absence from inquisitions held by 
coroners, enacted that no fine should thenceforth be imposed, if a 
number of freeholders sufficient to take an inquest should be 
present,—except i in the case of inquisitions held over a dead body. 
In regard to these inquisitions, the old Common law rule, requiring. 
all freeholders to attend, was left unaltered. The later Statute de 
officio coronatoris, 4 Ed. 1, enacted “that the coroner upon infor- 
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mation, shall go to the place where any one be slain, suddenly 
dead or wounded, and shall forthwith command four of the next 
towns, or five or six to appear before him in such a place, and, 
when they are come thither, the coroner, upon the oath of them, 
shall inquire,” &c. This in effect, released from the duty of 
attendance all who were not summoned, and as the practice grew 
in the course of time, of summoning only twelve men from the 
neighboring vills, all except those twelve were held to be released 
from the duty of attendance. In this country, where the consti- 
tution of the coroner’s inquest is determined in every State by 
Statute, the argument has no application 

The practice long continued of holding inquests publicly in the 
open air. Sir T. Smith, who was one of the principal secretaries 
of Edward VI. and Elizabeth, says in his history of the Common- 
wealth, p. 69, “The impannelling of this inquest, and the view of 
the body, is commonly in the street, in an open place, in corona 
populi.” Though the idea of excluding the public was reserved 
for our day ; yet in 1658, the reign of Charles ITJ., when the fervor 
of loyal submission was at its height, a coroner refused to hear 
counsel or witnesses except in favor of the king. One Michael 
Barclae being found dead, was said to have drowned himself. 
His administrators wished to prove that he had been a lunatic, 
that they might save his goods from forfeiture. On motion made 
in the King’s Bench, the coroner’s presentment was quashed, 
because counsel and witnesses for the defence had been excluded. 
Barclae’s case, 2 Sid. 90,101. In Viner’s Abridgment, it is said 
that this opinion was based on the assumption that a coroner’s 
verdict of felo de se is conclusive. If this were true, Barclae’s 
case would decide nothing in regard to the right of counsel and 
witnesses to appear before an inquest when the verdicts are tra- 
versable. And as all coroners’ verdicts are traversable, it would 
have no bearing on the practice of coroners’ inquests now. 

It is true, indeed, that in Barclae’s case the Chief Justice did 
say that the verdict of felo de se is conclusive. But the King’s 
Bench had already twice decided the contrary, in Walter Page’s 
case, in 45 Ed. 3, and again in 8 Ed. 4,4; and did again without 
a dissenting voice, a few years after the decision of Barclae’s case, 
when two of the counsel who appeared in that case, had been 
raised to the bench. Rex v. Aldenham, 2 Lev. 192. Sir Matthew 
Hale, who was in his prime when this case was decided, says the 
inquisition was set aside, “partly because it was doubted that the 
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inquisition in this case was conclusive, and a conviction and not 
traversable.” Hist. Pleas of the Crown, vol. 1, p. 415. And on the 
next page, “the Court of King’s Bench were not satisfied that it 
was conclusive.” Finally, in Siderfin’s report of the case, though 
the Chief Justice says (page 90,) that such a verdict is not trav- 
ersable, yet on page 101, the decision is simply giyen, without 
referring to this question. “Et pour ceo que le coroner n’ad allow 
counsel pour ladministrator de Barclae, le Court ne voil suffer Pingui- 
sition @estre filz.” The Court were perfectly clear that the coroner 
is bound to hear counsel and witnesses on both sides; though one 
of the reasons which was adduced by the Chief Justice, and doubt- 
ingly adopted by the Court, is unfounded. 

Nearly a century afterwards, in 1748, in the reign of George II., 
when it had been well settled that all inquisitions of coroners are 
traversable, the same Court held the same opinion. The Court 
granted a rule to show cause why a criminal information should 
not be filed against a coroner, on the ground that on taking his 
inquisition super visum corporis, he ought to have heard evidence 
on oath not only on the part of the crown, but also on the part of 
the person accused. ex v. Scorey, 1 Leach. C. C. 43. 

Eight years afterwards, the publicity of coroners’ inquests was 
again brought before the King’s Bench, in the case of Rex v. Ki- 
linghall, 1 Burrows 17. The coroner of the county of York, refu- 
sing to hold an inquest, and the lord of the manor being appre- 
hensive of losing his deodand, the Grand Jury made the following 
presentment: “That the mare of John Killinghall, Esq., was the 
cause of the death of William Stelling, and was of the value of 
£10.” Oncertiorari, this presentment was quashed by the King’s 
Bench, because it was not “publicly and openly found.” This 
case is cited as determining that “if the coroner omit to take an 
inquisition upon an untimely death, it may be done by justices of 
gaol delivery oyer and terminer, or of the peace, but it must be 
done openly; if it be done secretly, it may be quashed;” in 3 
Hawkins’ Pleas of Crown 112, edit. of 1795, Com. Dig. Office G. 12, 
English edit. 1822; Bacon’s Ab. Coroner sec. 6, edit. 1797; and in 
Bouvier’s Dictionary, Inquest. 

When well considered, however, it decides nothing at all. Lord 
Mansfield said this inquisition of the value of a deodand, was an 
office of entitling, and therefore was required by Statute to be 
publicly and openly found. The other judges simply said the 
inquisition should be quashed, without giving any reason for their 
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opinion. It is true that no such Statute as Lord Mansfield refer- 
red to, has ever been enacted; but both the counsel and Court 
seemed to treat the case exclusively as of an inquest upon the 
value of a dividend, and decided that the inquest should have 
been held in public, because it was an inquest changing the right 
of property, and analogical to inquests of escheators, which were 
required by. Statute to be held publicly and openly. The principle 
of the case does not relate to an inquest inquiring by what means 
a man met with a violent death. 

Some years after, in 1775, Sir William Blackstone adopted the 
common notion that coroner’s inquests must be public. In giving 
his opinion in the case of Scott v. Shearman et al, 2 W. Bl. 797, he 
spoke of “the notoriety of the coroner’s inquests super visum cor- 
poris, at which the inhabitants of all the neighboring vills are 
bound to attend; so the finding of the flight (of one accused of 
murder,) is but in effect recording the absence of the party.” This 
is, however, merely a casual remark in the middle of an elaborate 
opinion on another subject. 

Still later, in 1790, Lord Kenyon spoke to the same effect, in 
the case of The King v. Inhabitants of Eriswell,3 Term R. 707. 
The point to be determined was, whether depositions taken before 
two justices were evidence while the deponent was alive, though 
insane. In arguing that there was a distinction between depo- 
sitions taken before a justice and those taken before a coroner, 
which made the latter competent evidence while the former were 
not, he said “the examination before a coroner is an inquest of 
office ; it is a transaction of notoriety, to which every person has 
access.” This dictum is quoted in Phillips on Evidence, ch. 4, sec. 2; 
Roscoe’s Crim. Ev. p. 68; and 2 Stark. Ev. 278; where it is ques- 
tioned as an argument in favor of admitting such depositions as 
evidence, but is not questioned as a statement of law. 

These citations, which are all that have been found in the books, 
show that by immemorial usage, coroners’ inquests were always 
public; and that Courts and text writers uniformly admitted that 
they were so of necessity, as a matter of right. But these opinions 
were given in early times, when constitutional rights had not been 
finally determined, or are founded on peculiar powers of coroners 
that do not exist in the United States, or else are casual assertions 
in the course of argument on other matters. Taken all together, 
they certainly form an argument against the right to hold secret 

inquests; but an argument which any Court would overrule who 
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should think it opposed to sound policy, or the principles which 
regulate the rights and duties of coroners. 

The case of Garnett v. Ferrand, 6 Barn. & Cress. 611, and 9 
Dow & Ry. 657, decided in 1826, has been referred to as upholding 
on these grounds the right of a coroner to exclude attorneys, wit- 
nesses, and the public generally, from his inquisitions. This was 
an action brought by some uninterested spectator, apparently, a 
newspaper reporter, against a coroner, for expelling him from the 
room in which an inquest was sitting. The Court of King’s Bench 
held that in such case, trespass will not lie; because “The Court 
of the coroner is a Court of record, of which the coroner is the 
judge; and it is a general rule of very great antiquity, that no 
action will lie against a judge of record for any matter done by 
him in the exercise of his judicial functions.” The authority on 
which the Court mainly relied, is a case in Modern Reports, (Ham- 
mond v. Howell, 1 Mod. 184, 2 Mod. 218.) Some jurymen were 
fined and imprisoned by the Court at Old Bailey, for rendering a 
verdict contrary to evidence. The Court of Common Pleas on 
habeas corpus, held that the fine and imprisonment were contrary 
to law, and released the prisoners. One of the injured jurymen 
brought an action of trespass against one of the judges who had 
ordered his imprisonment, but it was held not to lie, because the 
defendant was a Judge of a Court of record. 

The case of Garnett v. Ferrand is simply a new application of 
the old rule, that a private action will not lie against a judicial 
officer for an act done in his judicial capacity, and no more 
declares the right of a coroner to hold secret inquisitions, than it 
does the right of a Court to imprison members of a jury upon any 
whim. But in giving the opinion of the Court, Lord Tenterden 
continues his reasoning beyond the matter before him, and gives 
his own opinion that a coroner may hold his inquisitions secret. 
He says, “it will be in many cases impossible that a proceeding 
should be conducted with due order and solemnity, and with the 
effect that justice demands, if the presiding officer, whether he be 
judge, coroner, justice, or sheriff, has not the control of the pro- 
ceeding, and the power of admission or exclusion according to his 
own discretion. The power of exclusion is necessary to the due 
administration of justice.” This obiter dictum, which however is 
a deliberate dictum of a distinguished jurist, amounts to this, that 
a coroner, like every other judicial officer, and because he is a 
judicial officer, has the absolute right of excluding from his Court 
whomever he pleases. 
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The argument has also been urged, that, as a coroners’ inqui- 
sition is only a preliminary inquiry, like an examination before a 
grand jury, the inquest, like the grand jury, should have secret 
sessions. But the fact that the examination is preliminary, is not 
the only or the fundamental reason of the secrecy of the grand 
jury’s sittings. The grand jury was in its origin, (as is clearly 
shown by Mr. Ingersoll of Philadelphia, in his Essay on Grand 
Juries,) a ministerial branch of the Court, and has always remained 
so. It was held in Scarlet’s case, Coke’s Rep. pt. 12, p. 98, that the 
grand jury is subject to the supervision of the Court, who can 
strike names from the panel and insert others at their discretion. 
And in Lord Shaftesbury’s case, 3 State Trials 420, when the grand 
jury contended that evidence must be submitted to them in private, 
the Court held distinctly, after argument, that the grand jury are 
but officers and ministers of the Court, to whom evidence used 
formerly to be submitted in Court, that their private hearing of it 
had been substituted as a matter of convenience, that the secrecy 
of the inquiry was for the benefit of the Crown, and the officer of 
the Crown might waive it. The grand jury, therefore, at Qom- 
mon law, has no power to determine whether or not evidence shall 
be submitted to them in private; they are merely ministers of the 
Court, and sit in public or private as they are ordered. Certainly 
they afford no analogy to an independent Court of record. In Ohio, 
there is a different reason for excluding the public from the sittings 
of the grand jury, which does not apply to a coroner’s inquest. 
The Statute requires the members of a grand jury to swear to 
keep secret the counsel of the State and their own; while the oath 
which the coroner is required by Statute to administer to his 
inquest, has no provision of secrecy. The grand jury are obliged 
to swear to secrecy; hence the public will be excluded as a matter 
of course: While no one has a right to demand an oath of secrecy 
from the coroner’s inquest, and the oath if taken would be a mere 
voluntary act. ; 

The question, then, at Common law, is reduced to the statement 
of Lord Tenterden, that the right of a coroner to hold secret 
inquests, is precisely co-extensive with the right of judges to hold 
secret Courts. Nor is it affected by our Statutes. The Statute 
of 4 Ed. 1, under which a coroner’s inquest has always been held 
to be a Court of ‘record, enacts, ‘“ That the coroner upon informa- 

shall go to the place where any be slain, or suddenly dead 
rounded, and shall forthwith command four of the next towns, 
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or five or six to appear before him in such a place; and when 
they are come thither, the coroner upon the oath of them, shall 
inquire in this manner, that is, to wit, if they know where the 
person was slain, whether it were in any house, field, bed, tavern 
or company, and who were there; likewise it is to be enquired 
who were culpable of the act, and who were present, either men 
or women, and of what age soever they be, (if they can speak, or 
have any discretion ;) and how many soever be found culpable by 
inquisition, in any the manners aforesaid, they shall be taken and 
delivered to the sheriff, and shall be committed to gaol.” He was 
also to inquire into the value of deodands, the amount of property 
owned by one whom his inquest accuses of murder, &c. In every 
particular, the coroner and his inquest form only a board of 
inquiry, taking preliminary steps as an auxiliary of the King’s 
Courts; and their verdicts are always traversable. The language 
of the Statute throughout, moreover, is, “ the coroner shall inquire.” 
It does not say what witnesses may or must be examined, but 
leaving everything to the officer’s discretion, its language simply 
is, ‘‘ the coroner shall inquire.” 

The language of the Ohio Statute is essentially the same. 
“That whenever any information shall be given to any coroner, 
that the dead body of any person supposed to have come to his or 
her death by violence, has been found within his county, it shall 
be the duty of such coroner to issue his warrant, directed to any 
constable of the county in which such body shall be found, or if, 
in his opinion, the emergency shall require, to any discreet person 
of the county, forthwith to summon a jury of the county having 
the qualifications of electors, to appear at the place where the 
dead body shall be, at the time specified in said warrant, to inquire 
concerning the same; and the constable shall forthwith execute 
and return the same according to the command thereof. And the 
coroner shall administer the following oath to the jurors. * * * 
And the coroner shall have power to issue subpenas, for such 
witnesses as to him shall appear proper, and shall have power to 
administer to the said witnesses such oath or affirmation as is 
usual in other cases; and the jury aforesaid, having been impan- 
elled and sworn as aforesaid, with the said coroner, shall proceed 
to inquire in what manner the deceased came to his death; and if 
by violence, from any other person or persons, whether as princi- 
pals or accessories before or after the fact, together with all the 
circumstances in relation thereto.” And if the jurors find that 
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the deceased came to his death by violence, the coroner shall 
arrest the person who caused the death, if he be present, and 
convey him to a proper officer for examination; if such person be 
not present, the coroner shall inform a Justice of the Peace and 
the Prosecuting Attorney, of the facts so found. This Statute 
limits the range of the jurisdiction of the coroner; it restricts the 
number of the objects of his inquiry; but it does not affect his 
authority within the limited range. The organization and the 
mode of proceeding of the inquest, are essentially the same as at 
Common law. And the uniform opinion of every English jurist 
from Bracton to Lord Tenterden, that the coroner and his jury 
form a Court of record, applies to inquests held in Ohio, as well 
as in England. 

Since the coroner’s inquest is, therefore, recognized by the law 
as a Court; the right to hold secret inquests is decided in Ohio by 
the Constitution. Section 7 of Article viii., says, “all Courts shall 
be open.” Whatever the practice in other States may be, no 
coroner in this State can hold an inquest over a dead body in 
secret. é 

But there are good reasons for holding that this article is merely 
declaratory of the Common law. The only ground on which the 
right of any judicial officer to exclude the public absolutely from 
his Court, can be maintained, is that stated by Lord Tenterden; 
that public policy gives him entire control over the Court room, 
and entrusts it to his discretion to exclude or expel whomever he 
pleases, when he thinks the public interest demands it. This 
argument goes to a great length. Every morning when a Court 
opens, the question may present itself to the judges, “‘ would it be 
for the public good to exclude the public to-day?” However 
trivial or false the pretext might be, no one could question their 
determination in any way, if the matter lies in their discretion. 
They might, then, hold secret sessions every day with impunity, 
and every Court in the land might become a secret tribunal. This 
is a necessary result of the argument. If it be sound, it is only 
the indulgence of judges that has thrown the administration of 
justice open to the inspection of the public for so many ages; and 
while nations on the continent of Europe have been contending 
for open Courts, as a constitutional right of the same class with 
trial by jury, freedom of the press, and representation in govern- 
ment, the English have been willing to trust to the frail security 
of official discretion. If no Court has decided that the public have 
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a right to be present at its sittings, the reason is, that the right 
has not been questioned. Text writers take it for granted. 
Jeremy Bentham, looking on the grand jury as a Court, denoun- 
ced it for its secrecy as an anomaly in English jurisprudence ; 
and Judge Story in his Commentaries on the Constitution, says 
that the section providing that all criminal trials shall be public, 
is only an affirmance of a fragment of Common law. Besides, if 
the argument of public policy is ever of any avail, it should be 
conclusive against entrusting so much to the discretion of Courts ; 
if the argument of prescription is of any avail, a prescription 
reaching farther back than the old limit of the reign of Richard I., 
should be conclusive in favor of the right of the public to be pre- 
sent; if the argument of analogy is of any avail, there is every 
reason for supposing that a people who have shown themselves 
so jealous in securing questioned constitutional rights, would not 
have neglected this primary one, unless it were already secure. 
Certainly then, there is good ground for holding that judicial offi- 
cers are not entrusted with the power of excluding the public from 
their sittings at their discretion, either at Common law, or under 
the Constitution of Ohio; and therefore the only plausible argu- 
ment fails, which has been urged in favor of the right of the 
coroner to exclude the public from his Court. 

Assuming this to be the law, there is no difficulty in determining 
what would be the consequence of a coroner holding his inquest 
in secret. The case of Garnett v. Ferrand shows that in such 
case, no one can bring an action against him; while Rex v. Scorey 
shows that a criminal information may be filed against him, and 
Barclae’s case and Rex v. Killinghall, show that the inquisition and 
proceedings will be quashed. M. F. F. 


SUPREME COURT OF THE UNITED STATES. 


This Court was opened at Washington on the 4th December last. 
There were two hundred and ten cases on the docket. They have 
never called more than fifty cases a year—last session but thirty 
four. The Court has adopted the following Rules, which will 
greatly facilitate its business : 

Ordered, That no Counsel will be permitted to speak in the 


argument of any case in this Court more than two hours, without 
the special leave of the Court, granted before the argument begins. 
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Counsel will not be heard unless a printed abstract of the case be 
first filed, together with the points intended to be made, and the 
authorities intended to be cited in support of them, arranged under 
the respective points; and no other book or case be referred to in 
the argument. 

If one of the parties omits to file such a statement, he cannot 
be heard, and the case will be heard ex parte upon the argument 
of the party by whom the statement is filed. 





FOURIERISM NOT INSANITY. 


A very curious case has been tried in England in which it has 
been decided, that practical Fourierists, though entertaining the 
most extravagant notions, are not insane—at least in cases where 
they have money. A Miss Nottidge, a spinster of a certain age, 
that is, certainly not under forty, of a weak and eccentric mind, 
and six thousand pounds invested in the five per cents. went to 
reside with three married sisters at a place in Somersetshire called 
Agapemone, or the “ Abode of Love.” It was a large establish- 
ment at which resided some dozen families under the general 
management of one Prince, who was the head and govétnor, a 
prince in fact as well as name. The testimony showed that this 
man was actually looked to and spoken of by some of the inmates 
of Agapemone as the deity. But all the persons there residing 
were people of independent circumstances, who could afford 
to indulge in Fourierism and other expensive notions. Soon Miss 
Nottidge became as infatuated as the rest of them. To rescue 
her from the consequences of such folly, a brother-in-law, residing 
in London, came and took her violently away from the place and 
carried her to a private mad house or asylum, where she was 
confined one year before her relatives and friends at Agapemone 
found out where she was. As soon as they discovered the place 
where she was thus kept in durance, they caused her to be released, 
by the interposition of a commission of lunacy. As soon as she 
regained her corporeal liberty, like a bird released, she returned to 
her rest, to Agapemone, and there she made over her six thousand 
pounds to Brother Prince, and her next proceeding was to bring 
suit against her brother-in-law for the violent abduction, and the 
imprisonment she had suffered. The Lord Chief Baron charged ad- 
mirably on the right of citizens to enjoy unmolested, their personal 
liberty, and said that the singular notions of the plaintiff on reli- 
gious matters, could not be taken as proof of mentalinsanity. The 
jury gave Miss Nottidge a verdict, but only fifty pounds, and evi- 
dently under the full conviction that she really was insane. The 
sign that the fraternity at Agapemone gave out to the world was 
a flag floating from the top of their abode, with the words done up 
in rosy red, “hail, holy love!’ The Judge’s charge has excited 
much comment in England. 














Hotes of Recent Decisions. 


Magistrates’ Cases, March, 1849. The Queen on the prosecution of 
Peter Bradshaw v. John Drury aud others. 
[18 Law J. Rep. n. s. Mag. 189.] 


INDICTMENT——-PLEA——AUTREFOIS CONVICT—-ERROR IN JUDGMENT— 
REVERSAL—JEOPARDY. 

A plea of autrefois convict, which shews that the judgment on the former indictment 
has been reversed for error in the judgment, is not a good bar to a subsequent indictment 
for the same offence. 

When, by reason of some defect in the record, either in the indictment, place of trial, 
process, or the like, a prisoner has not been lawfully liable to suffer judgment for the 
offence charged, he has not been in jeopardy in the sense which entitles him to plead 
the former proceeding in bar to a subsequent indictment. 

A prisoner is lawfully liable to suffer punishment on an erroneous record, until it is 
reversed in a Court of Error. 

A judgment reversed is the same as no judgment, and upon a record without any 
judgment no punishment can be inflicted; and therefore after judgment reversed on 
error, a prisoner cannot be said ever to have been in jeopardy within the meaning of 
the rule. 


Magistrates’ Cases, June, 1849. The Queen v. Catherine Hill and 
others. [18 Law J. Rep. n. s. Mag. 199.] 


RECEIVING STOLEN GOODS, INDICTMENT FOR——EVIDENCE——PROOF OF ACTUAL 
POSSESSION—-BARON AND FEME. 

Without proof of an actual taking into possession, an indictment for receiving goods 
knowing them to have been stolen, cannot be sustained. 

Where, therefore, the evidence upon which a conviction under such an indictment 
had taken place, was that the prisoner (a married woman) had called at a coach-office; 
to which the stolen goods had been sent from a distance in a box not directed, by the 
thieves, her husband and another; and had there inquired for the box, and upon its 
being produced, claimed it as the box she had come for, and which had been sent to her, 
and that thereupon she was taken into custody without the box being delivered up to 
her. Held, that there was no sufficient proof of a receiving, and that the conviction 
was wrong. 

Quere—W hether the fact of the stolen goods having been sent to the prisoner by her 
husband could have availed her as an excuse, although she knew that the goods had 
been stolen. ; 

English Chancery, April, 1849. May v. Skey. 
[18 Law J. Rep. n. s. Chy. 306.] 


BARON AND FEME—MONEY ADVANCED TO A WIFE FOR NECESSARIES—LIEN 
UPON HUSBAND’S ASSETS. 

A bill filed by a party who lent money to the wife of the defendant, while the defen- 
dant was abroad, for the purchase of necessaries for her maintenance and support, set 
forth various letters to prove that the husband had authorized his wife to borrow the 
money, and had authorized his agent, to whom he had given a power of attorney to sell 
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his estates, to satisfy his wife’s debts out of the proceeds of such sale. The bill sought 
to establish a lien upon the husband’s assets in this country. Held, that as a mere 
creditor of the husband the plaintiff had no equity against his assets, and that no lien 
was established by the letters and power of attorney. 


English Chancery, April,1849. The Attorney General v. The Cor- 
poration of London. [18 Law J. Rep. n. s. Chy. 314.] 


PRESCRIPTION——PLEADING——-ANSWER—CHARTERS, &C. REFERRED TO——ALLE- 
GATION BY DEFENDANTS, THAT THEY HAD DOCUMENTS WHICH 
FORMED EVIDENCE OF THEIR TITLE, BUT WHICH SHEWED 
NO RIGHT IN THE CROWN—OBJECTION TO ANSWER 
FURTHER RESPECTING THEM. 

An information, filed by the Attorney General against the corporation of London, 
alleged that the Crown was seised by the bed and soil of all navigable rivers in the 
kingdom, and of the Thames in particular, and of the banks and shores thereof between 
high and low water mark, and that the corporation claimed to be conservators by pre- 
scription or some grant from the Crown, but that the corporation thereby did not take 
any interest in the bed and soil of the river, and that they now claimed to be seised of 
the bed and soil of the river; and asked that they might set forth their title, and charged 
that they had divers deeds, papers, &c. in their possession relating to the matter in ques- 
tion. The corporation, by their answer, stated that they were a corporation by pre- 
scription; that they were seised in fee of the bed and soil of the river, &c.; they admit- 
ted they were conservators, and that the office was exercised by the mayo¥, and after 
stating that, as owners, they had granted some modern licences to embank, they said 
they had divers deeds, &c., but that they were evidence of their title, and that they did 
not shew any title in the Crown, and, therefore, that they ought not to produce them. 
The Master allowed exceptions to the answer for insufficiency; and, upon exception by 
the defendants to the Master’s report. Held, that the office of conservator or bailiff of 
the river Thames must have been, and must be held to have been, derived from the 
Crown, and held under the Crown, by its own grant, or commission, or by act of 
Parliament; that all authority, out of which it was granted, must be considered as 
reserved by the Crown; that the office of conservator was fiduciary, and that the defen- 
dants could not refuse the discovery, and the exceptions were disallowed. 

Quere—Has the Crown any right to discovery beyond that between subject and 
subject? 


Queen’s Bench, May, 1849. Forth v. Simpson. 
[18 Law J. Rep. n. s. Q. B. 263.] 


LIEN——RACE-HORSE——-TRAINER——-USAGE—CONTRACT. 

The labor and skill expended by a trainer on race-horses intrusted to him for the 
purpose of being trained, is such as may on general principles give him a lien on the 
horses against the owner. But this right of lien may be destroyed by any agreement 
or usage incons.stent with the continuing right of possession by the trainer. 

An owner of race-horses intrusted them to A. for the purpose of having them trained 
to run at races generally. During the time the horses were with A., they were (accord- 
ing to the usage in such cases) sent in charge of A.’s servant to run at such races as 
the owner selected. They were placed in stables hired by A. until the race, and were 
then ridden by jockies selected and paid by the owner. The owner frequently selected 
one of A.’s servants as his jockey. After the race, the horses were re-delivered to A.’s 
servants, and taken back by them to his stables. Held, that, under these circumstances, 
A. had no lien on the horses. 
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Queen’s Bench, July, 1849. Jenkins v. Hutchinson. 
[18 Law J. Rep. n. s. Q. B. 274.] 


PRINCIPAL AND AGENT—CONTRACT—LIABILITY OF AGENT ACTING WITHOUT 
AUTHORITY. 

A party who executes an instrument in the name of, and expressly as agent for 
another, cannot be treated as a party to the instrument so as to be sued upon it, unless 
he be shewn to be the real principal. 

Semble—That one who contracts as agent for another, without in fact having any 
authority to do so, may, if he acts mala fide, be liable to the party with whom he con- 
tracts, in an action on the case for falsely representing himself to have had authority. 


Queen’s Bench, June, 1849. Jordan v. Binckes. 
[18 Law J. Rep. n. s. Q. B. 277.) 


PRACTICE—FI. FA.—EXECUTION——RETURN. 
A writ of fi. fa. returnable “ immediately after the execution thereof,”’ is not executed 
until the whole amount endorsed is levied under it, and may, if in the hands of the 
sheriff, be put in force after the levy of a part. 


English Common Pleas, June, 1849. Kinnersley v. Knott. 
[18 Law J. Rep. n. s. C. P. 281.] 


PLEADING——DECLARATION—CHRISTIAN NAME—INITIAL LETTER——DEMURRER. 
. The full christian names of persons mentioned in pleadings should be stated therein, 
or a sufficient excuse shewn for the omission: if neither be done, the proper mode of 
objecting is by demurrer. 

When, in pleading, a single vowel immediately precedes a surname, the Court will 
understand such vowel to be the christian name of the party. 


English Common Pleas, May, 1849. Wood v. The Governor and 
Company of Copper Mines in England. 
[18 Law J. Rep n. s. C. P. 293.] 


CONTRACT——DEED——CONSTRUCTION—-COVENANT, IMPLICATION OF. 

An agreement must be taken to be in the words of both parties. Where in an instru- 
ment under seal incorporating an agreement, the language of the agreement shews that 
it was the intention of the parties, that one of them should be liable to do a certain 
thing, a covenant by that party to do the thing will be implied. 

The plaintiff and the defendants agreed by deed to a series of articles. The defen- 
dants were to let to the plaintiff, for a term of twelve years, premises in which the 
plaintiff carried on the manufacture of fuel. The fourth stipulation in the agreement 
was, that all the coals used by the plaintiff for the purpose of his manufacture during 
the said term of twelve years, should be bought and purchased of the defendants, pro- 
vided they could and should supply him with the quantity required, at a certain price 
andnomore. The fifth stipulation provided that the defendants should not be compelled 
to supply more than 500 tons per week, and that in case they should, from any sub- 
stantial cause, be unable to supply certain coal, then they were to give six months’ 
notice, &c. Held, that it sufficiently appeared that it was the intention of the parties 
that the defendants should be liable to supply the plaintiff with coal to the extent of 
500 tons per week, during the twelve years; and that a breach of the agreement in a 
declaration of covenant complaining of the non-supply of coal by the defendants was 
good, although the deed contained no express covenant by the defendants to sell the 
coal to the plaintiff. 
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English Common Pleas, June, 1849. Wild v. Harris. 

[18 Law J. Rep. n. s. C. P. 297.) 
MARRIAGE—BREACH OF PROMISE, BY MARRIED MAN—-LAWFUL PROMISE— 
POSSIBILITY OF PERFORMANCE—SUFFICIENCY OF CONSIDERATION. 

A declaration averred, that in consideration that the plaintiff being unmarried, at the 
request of defendant, promised defendant to marry him within a reasonable time, defen- 
dant promised plaintiff to marry her within a reasonable time; that the plaintiff, con- 
fiding in defendant’s promise, has hitherto remained unmarried, and has always been 
ready to marry the defendant until she had notice he was a married man. Breach, that 
the defendant has not married the plaintiff, but on the contrary, at the time the defen- 
dant made his promise he was married and still is married to another woman. The 
plaintiff obtained a verdict. On motion to arrest the judgment—Held, that the decla- 
ration shewed a sufficient consideration. 

Also, that the defendant’s promise was not unlawful; there being at the time the 
promise was made a possibility of performance, as the defendant’s wife might have died 
within “a reasonable time.’’ Also, that the allegation that the plaintiff remained 
unmarried for a reasonable time was a sufficient consideration, as being a prejudice to 
her caused by the conduct of the defendant. 


Exchequer of Pleas, July, 1849. The Master Pilots and Seamen 
of Newcastle v. Hammond. [18 Law J. Rep. n, s. Ex. 417.] 


CHARTER—MEANING OF WORD ‘ OWNER”—USAGE—PAYMENT OF DUTIES. 

James II. by charter granted to the master pilots and seamen of Newcasgle certain 
primage dues to be paid “ by all persons being owners of any goods,’ which should be 
brought from beyond seas into the river Tyne, and in manner following, “ that is to 
say, aliens and strangers born, and other such persons, who, with their said ships, should 
arrive within the said port, and not belong to the same, before they depart with their 
said ships from the said port, should pay the duties aforesaid for and in the name of 
primage, and every free merchant and other inhabitant of Newcastle arriving with their 
said ships within the said river of Tyne, should pay the duties aforesaid, within ten 
days after the landing of the said goods as aforesaid upon lawful demand.” The duties 
had always been paid by the importer. Held, that the word “ owners” meant the per- 
sons who imported the goods, and that such a person was liable, although he gratuitously 
landed, entered, and warehoused the goods for the owners, who resided in London. 


Exchequer of Pleas, June, 1849. Gordon v. Rolt. 
[18 Law J. Rep. n. s. Ex. 432.] 
MASTER AND SERVANT—LIABILITY OF MASTER—TRESPASS OR CASE. 
Where servants in the performance of their ordinary work for their master, use the 
implements of another person, without the leave of the owner or any direction from 
their master, and injure them, and the owner seeks a compensation from the master for 
the wrongful act of his servants, the proper form of action is case, not trespass. 


Exchequer of Pleas, June, 1849. Elizabeth Martha Keene v. Thomas 
ike, Esq. [18 Law J. Rep. n.s. Ex. 440.] 
TRESPASS—SHERIFF, LIABILITY OF FOR SECOND ACT OF WRONG-DOER— 


DAMAGES. 

Where the defendant had wrongfully seized the plaintiff’s goods, but had not removed 
them from the house in which the plaintiff resided, and another wrong doer, against the 
will of the defendant, seized the goods while thus in the defendant’s possession, the 
plaintiff was held entitled in an action of trespass to recover as damages from the defen- 
dant the amount she had been forced to pay to the second wrong deer to redeem the 
goods from him. 
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Pisrellaneoug Articles. 


Re-Organization of the Federal Courts. We have received from the Hon. Joun Hen- 
pERSON of Mississippi, a copy of his Memorial and Bill “ 7'o re-organize and extend the 
Judicial System of the United States.’’ Our limits will not permit us to copy either of 
these documents. But to give our readers an idea of the necessity of some change, and 
of the nature of that which is proposed by Mr. Henperson, we make the following 
extracts from his Memorial, merely adding that in the main we think his plan an admi- 
rable one: 


‘‘ Since the establishment of the Supreme Court, to the close of the year 1848, accord- 
ing to the published reports, beginning with ‘Dallas,’ and closing with the 6th vol. of 
‘Howard,’ it has decided and disposed of 1692 cases. Fifteen years are comprised in the 
nine volumes of Reports by Mr. Cranch, comprehending 401 cases as decided in that 
time; being an average of about 27 cases a year. While during the Reports of Mr. 
Howard for six years, 243 cases have been disposed of, producing an average of about 
41 cases a year, being an annual increase of more than one-fourth greater than during 
the reports of Mr. Cranch. And when it is considered that the cases reported in 
‘Howard,’ will average at least double, in the volume of record and questions in issue, 
(as well as amount involved,) it is not too much to say, that the labors now annually 
performed by the Supreme Court, will equal three times that performed by the Supreme 
Court, from 1800 to 1815. It is apparent, therefore, that the accumulation of business 
upon the “sheen docket of the Supreme Court, is not chargeable to any relaxation of 
labor by the members of that Court; on the contrary, their industry and assiduity are 
proverbial, and their anxiety to perform the impossible service of despatching the busi- 
ness of the country, is known to all who confer with them upon the subject. 

“On the adjournment of the Supreme Court in 1843, eighty-two cases were left on 
docket. This excess has continued to increase, till the number of cases left on docket 
at the adjournment in 1848, was one hundred and eighty-one cases; with the promising 
assurance, that without some speedy relief, the excess at its next adjournment will not 
fall far short of 250 cases. The current business of that Court is, therefore, effectually 
choked up; and a practical stop-law is in fixed operation. And this delay is necessarily 
communicated to the inferior Courts, because, an appeal now taken from thence, can- 
not be expected to be heard of there again, in less time than from three to five years.’’ 

* * * #* . * * * . * 


“Three prominent features characterize the relief —_— 

“ First: To limit the functions of the Judges of the upreme Court, to those duties 
only which pertain to the Supreme Court as a Court of errors and appeals; and with 
such original jurisdiction, as the Court is invested with, by the Constitution of the 
United States. 

“ Second: To create a separate system of Circuit Courts, to the duties of which, sep- 
arate judges shall be appointed. 

“Third: To organize the Judges of each of the nine circuits, into intermediary 
Courts of Appeals, to be established in three separate judicial departments; and upon 
whom shall be devolved such portions of the appellate power, as materially to diminish 
the number of cases to be reviewed in the Supreme Court, whilst it shall not reduce the 
classes or varieties of controversies, of which the Supreme Court has now cognizance. 

‘Some minor modifications are also proposed in the bill, that are deemed n 
and useful, as contributing to ieee fitness, and despatch; such as giving to the 
Circuit Courts exclusive cognizance of all civil suits at Common law, (except where the 


United States sue,) and of all matters in equity; and taking from them all appellate 
= taba from the District Courts; and leaving the criminal jurisdiction of the United 

tates, and the admiralty and prize powers, exclusively with the District Court, and a 
concurrent jurisdiction in both, of all matters where the United States sue. And an 
appeal from both, to the Court of Errors and Appeals of the Department, or to the 
Supreme Court, according to circumstances. All constitutional questions decided in 


17* 
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either Court, to be reviewed only in the Supreme Court. But all ordinary cases, where 
the amount in dispute shall not exceed $30,000, to be reviewed only in the Courts of 
Errors and Appeals; all over $30,000 to be reviewed in the Supreme Court as hereto- 
fore. It is in this limitation on the amount appealable to the Engen Court, that the 
relief to the docket of the Supreme Court is looked for. But to give harmony to the 
system, and consistency to the decisions of the three Courts of Errors and Appeals, 
which the bill proposes to establish, it is provided, that when these Courts differ in 
opinion, the Supreme Court shall then decide the questions in difference.” 
* * * * * * * * * * 

*« The present bill proposes nine circuits for thirty-one States, anticipating and com- 
puting as a State, the Territory of California. These circuits are arranged with the 
purpose prospectively ef admitting into them five other new States, without any increase 
of the circuits, namely: room is left in the 5th, 7th and 8th circuits for a new State in 
each, and which new States must be created from adjacent territory. To the California 
circuit, two other States may likewise be added; so that five prospective States are pro- 
vided for in the casting of this bill.’ 

* * *. * * * * * * * 

‘But your memorialist represents, what will be seen on inspection, that his bill 
proposes no reéstablishment of the judiciary system of 1801. That bill made no provi- 
sion for the reduction of the business of the Supreme Court, (the great desideratum 
now contemplated,) it embodied no purpose of a uniform extension, and did not require 
the Circuit Judges to perform service in newly established Courts of Errors and Appeals; 
beside much else of difference, in minor details. And that act, too, incurred most of its 
obloquy from the time and manner of its enactment; and especialiy from the large 
number of judges it assigned to the circuits. From eighteen States that act created six 
circuits; and to these appointed sizteen judges. ‘The bill now proposed, organizes nine 
circuits for thirty-six States, (including six prospectively,) and for all these States but 
nine Judges are proposed; and these, beside their circuit duties, are to holdgannual 
Courts of Errors and Appeals. 'To the best of his opinion, industrious men can per- 
form these services; but certainly the offices can not be chargeable as being created for 
sinecures.”’ 


A New Code of Laws for Virginia. 'The Legislature of Virginia passed an act in 
February, 1846, appointing Messrs. Joun M. Parron and Conway Rosinson to revise 
systematically the State Laws, strip the Statutes of useless words, supply omissions, 
and report a new Code, for the action of the General Assembly. In 1847, and in Jan- 
uary 1848, the Revisers made in all five general Reports, under appropriate heads, 
which were submitted to a joint committee of the Legislature sitting in the recess, who 
made amendments. Finally, the Code obtained the sanction of the people’s represen- 
tatives, in the form of one general act, and 10,000 copies are ordered to be printed, the 
cost of which will be $2, $3, or such price as the printing and binding may cost the 
State. As the changes made are numerous, the new Code will not come into operation 
till July, 1850. Some important changes were made, the effect of which is to curtail 
the credit system. They are thus noted in the Charlottesville Advocate: 


1. The 5th section of chapter 167 provides (in substance) that any person entitled to 
recover money by action on ony compart, may, after sixty days’ notice, obtain judgment 
for the same by motion in an urt of the County in whieh the debtor resides. 

The provision dispenses with the writ, (if the plaintiff prefer to proceed by motion 
rather than by an ordinary suit,) and of course saves the cost of the writ tax and fee to 
the sheriff for executing the writ. If no defence be made, judgment will be obtained 
on the day to which the notice is given; but if there be a defence it may be heard and 
decided upon in a summary way by the Court, or, if either party desire it, a jury may 
be i neled to try the issue joined. 

2. The new code dispenses with bail in civil cases. If the plaintiff, either upon the 
institution of his suit, or at any time before judgment, will make affidavit that he has 

cause to believe that his debtor will remove his effects beyond the jurisdiction of 
the Court before judgment can be obtained, he may sue out an attachment against the 
debtor’s property, commanding the sheriff to seize and secure the same until needed to 
satisfy — or until replevied by bond with security to have it forthcoming to 
answer that end. 
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The abolition of bail has of course rendered necessary a change in the form of the 
writ. It is no longer a capias, commanding tte officer to take the body, but a simple 
summons to answer the plaintiff’s cause of action. 

3. Imprisonment for debt is abolished by this new code; and in lieu of the ca. sa., 
various provisions have been adopted, designed to obtain from the debtor a discovery of 
all his property, and the delivery and conveyance thereof to the sheriff. To this end, 
the debtor may be summoned to appear: before a Commissioner in Chancery, and 
required to answer, on outh, the interrogatories of the creditor. If he fails to appear, or 
refuses to answer, the Commissioner is to report him to Court; and if he still fails to 
appear and answer, he may be proceeded against as for a contempt. And having made 
known his estate, if he refuses to convey or to deliver it up, he may be committed to 
jail by order of Court. 

4. A judgment lien under the new law will extend to the whole of the debtor’s land, 
instead of to half only, as at present. ‘The creditor may extend the land upon a writ of 
elegit, or he may file his bill in a Court of Equity, and have the land sold, if the rents 
and profits will not pay the debt in five years. 





May a Husband Strike his Wife? We very much like the answer given to this ques- 
tion by Chief Justice Green, of New Jersey, in the following case: 

Essex Over anp Trerminer, Monpay, Sept. 3. John Barnhard, a German, from 
Rahway, was tried for an assault and battery upon his wife. It appeared that she inter- 
fered with his punishment of his children, and got slapped in the face, but not very hard. 

Chief Justice Green made a brief but most emphatic charge to the jury, in which he 
said that there was a time, in the history of Common law, in which a man was allowed 
to beat his wife with a rod not larger than his thumb, and a time, still earlier than that, 
when he was allowed to beat his wife at discretion, and turn her out of doors; but, in 
this enlightened and Christian age and country, he held that no man had a right to strike 
his wife at all. 1f she interfered with a proper discipline in his domestic relations, he 
might restrain her, but the law would not justify him in striking a single blow. 

It had also become a frequent custom in the Courts, in trials of foreign criminals, for 
them to plead the customs of their respective countries in mitigation of their crimes, 
such as in cases of violation of our laws respecting the observance of the Sabbath, &c., 
in which they urge the custom of their countries, that allowed a different observance 
from that adopted in this country; also in such cases as this, that the prisoner would 
have been allowed to whip his wife, &c.; but in this country, he held that no such plea 
should have the slightest weight. Our free country extends its open arms to the people 
of every land, and affords them the benefit of our liberal institutions, and the least they 
can do in return for these privileges is to obey the laws and customs we have adopted. 

The jury, after a few minutes, returned a verdict of Guilty against the prisoner. 





Lawyers giving Testimony. In the case of Van Rennsellaer v. Bayley, tried before 
Judge Sanford, in the New York Superior Court, the Court remarked, in regard to 
some comments made by counsel, respecting a gentleman professionally engaged in the 
case giving evidence as a witness, that if attorneys make it a practice habitually to 
appear as witnesses in their own cases, their testimony should be received with a great 
deal of doubt and suspicion; but if a necessity arise where such testimony is required, 
it ought to be received as entitled to as much respect and attention as that of any other 
gentleman. ; 


Land under Water. Chief Justice Garren of New Jersey, decided on Thursday, in 


the case of Southmayd v. Crane, that the right to lands below ordinary high water mark, 
was in the people of the State of New Jersey. 
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Common Carriers—Bill of Lading—Latent Damage. The United States Circuit 
Court, in the City of New York, have lately made a very important decision relating 
to common carriers and bills of lading. A quantity of cotton was shipped at New 
Orleans for New York. The bills of lading described the cotton as “in good order and 
well conditioned.”’ Heran, Lees, & Co., New York, made advances upon the consign- 
ment with these bills. When the cotton was received in New York, it was found to 
be damaged—what is termed “ country damage,’’ which existed in the cotton when it 
was baled, and not easily detected until the bales are opened. Heran, Lees, & Co. 
refused to pay freight on account of this damage, and Bradstreet, the carrier, libelled 
the cotton for the balance of freight. The defence set up was, that the cotton was not 
delivered in good order, and the freight due was less than the damage to the cotton. 
The proof showed the bad condition of the cotton, and that it probably originated in 
“country damage.’’ Other facts were stated, from which the jury might infer that the 
injury was perceptible, when the cotton was shipped, and that the captain had been 
“negligent and inattentive” in signing the bills of lading. 

The Court held that consignees who had made advances, relying on the description 
in the bill of lading, had a right to deduct the damage to the cotton at the time of ship- 
ment, from the freight. Also, that an advance in the price of cotton sufficient to indem- 
nify them against loss could not be taken into consideration, as the consignees were 
‘‘ entitled to the cargo, as described in the bill of lading, as their security for advances, 
without regard to the fluctuation in the market, or sales to be made at any particular 


state of prices.’’ * 





Difference of Time. We have been furnished with the following table of the differ- 
ence of time between Cincinnati and other principal Cities in the United States, from 


Prof. MrrcueE.t, of the Observatory: 
Min. Sec. 


en eS SS PV ES oe RRS 53 43 faster than Cincinnati time. 
Quebec, Lower Canada,....... Orme rs 52 55 “ “6 
7 A eS ee a a ie 52 15 “6 “ 
New Haven, Conn.,.:...... Ly oe e's 46 08 “s “ 
oe a Ore PFS a were 43 00 “ “ 
ge ye i ee AL SS A a 41 55 “ & 
ey Be Be TNS ES PR OS 39 39 “ “ 
Philadelphia, Pa.,........eseeeeee0s 37 20 ss “ 
PE, Ee en ee ee he ST EPERS 31 28 “ “ 
DE Wie ese cece iceee bees ee 28 13 “ “ 
pS eee ee ee ee 18 07 “ “ 
eS 8 ee ee ee o 6.0 pee “6 “ 
Is. o. 6 oo ds 6 Ue oN 6.9 +18 0 6s “ 
Loulaville, Ky., 20s cccccccc scene . 4 01 slower than Cincinnati time. 
Indianapolis, Ia, . 2.06 ccc ree eee 6 21 ss “ 
Wadeviie, Teliiin o's 4 00's 00-0 60% verre | se 6 
ie cs i a 6 ok ow. 05 ott oie sedate ine a 20 25 & “ 
SS er ne 22 26 & “ 





Smoking, a Nuisance. A conductor on an Eastern railway, put out a passenger who 
persisted in smoking in the cars. He sued the conductor, but the Court very properly 
determined, that a smoker in the cars was a nuisance, and that he was properly 
abated. 
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HOLCOMBE’S INTRODUCTION TO EQUITY JURISPRU- 
DENCE, on the basis of Story’s Commentaries, with notes and 
reference to English and American Cases, adapted to the use of 
Students. By James P. Hotcomse. 1 neat 8vo. vol. 


This work contains, in a condensed form, the most important part of Story’s Com- 
mentaries, with an abstract at the beginning *of each chapter, of the subjects compre- 
hended under it. 

It has been sought to increase its value as a first book for students, by the addition of 
numerous notes of an elementary nature, containing references to the leading American 
authorities, and such important decisions in England as have been made since the last 
edition of the Commentaries. 

New York, July 17, 1846. 

I have perused with pleasure, Mr. Holcombe’s Introduction to Equity Jurisprudence. 
It is aclear and able manual or outline of the Elementary principles of Equity, as 
administered in the English and American Courts. I think it may be eminently useful 
in facilitating and recommending the study and knowledge of the Equity administration 
of Justice. Yours respectfully, JAMES KENT. 

To Messrs. Dersy, Braptey & Co. 


Lexineton, Dec. 22, 1846, 
Dear Sir—En ments almost incessant, have, until very recently, prevented me 
from a careful and thorough examination of your “ Introduction to Equity,” a copy of 
which you had kindly presented to me. It is more simple and didactic than Mitford or 
Jeremy; and it is so much more condensed and readable than Story, (which is too dif- 
fuse,) as to entitle it, in my judgment, to the patronage of Teachers and Students of 
Rudimental Equity; and I am disposed, as a Teacher of Jurisprudence, to substitute it 
for Mitford, which, though once pre-eminent, and even yet excellent in some respects, 
as an instructive book on Equity, is neither so methodical nor comprehensive as your 
s* Introduction,’”’ which exhibits, with general accuracy, an intelligible outline of the 
principles of modern Equity, and to the young Student, unacquainted with the anatomy 

of this great subject, cannot fail to be useful. Very respectfully, 
G. ROBERTSON. 


To Jamzs P. Hotcomsz, Esq. 


‘*‘ An excellent book, peculiarly adapted to the use of the Student; indeed, for him it 
is a capital book; and, in the language of Chancellor Kent, ‘it may be eminently useful 
in facilitating and recommending the study and knowledge of the Equity administration 
of Justice.’ ’—Western Law Journal, February, 1847. 











Valuable Law Books recently published by H. W. Derby &- Co. 


WALKER’S INTRODUCTION TO AMERICAN LAW, by 
Timoruy Watxker, (second edition, enlarged and improved.) 
[From Judge Story and Protessor Greenleaf. | 
We have examined “The Introduction to American Law,’’ by Professor Walker, 
with as much care as we could consistently with our avocations, since it first came to 
our hands. It appeared to us to be a work prepared with great judgment and ability, 
and contains the result of sound and discriminating learning. As a general outline of 
American Law, it is entitled to full public approbation, and cannot fail to be eminently 
useful to Students in their first advances in professional knowledge. It supplies a want 
which has been extensively felt, and is worthy the reputation of the distinguished 
author. JOSEPH STORY, Dean, Professor of Law. 
SIMEON GREENLEAF, Royall Professor of Law, 
Harvard University, Cambridge. 


[From the North American Review.] 

“This book is well adapted to the purposes indicated in its title page. It is an admi- 
rable First Book for Students of Law. It is also thoroughly American. The young 
jurisprudent of our country, who is pursuing that gladsome light which his master, 
Lord Coke, has so earnestly commended, may here find a book especially written for 
himself; calculated to remove many of those difficulties which peculiarly beset his path, 
and conduct him at once to the actual structure of American law. 

«Mr. Walker has presented a perspicuous and condensed view of the vast subject of 
American Law. His language has a simplicity bordering on plainness; but it is intel- 
ligible and expressive. ith more elegance, it would be a happy model of style for a 
didactic work, particularly for a law book. It is devoid alike of professional pedantry, 
and of careful refinement, but is direct and to the purpose, and clearly conveys the 
author’s meaning. The tone and spirit of the book are such as become our country; 
they are congenial with our free institutions, and our expanding social character.”’ 


HOLCOMBE’S BARTON’S SUIT IN EQUITY, a new and 
enlarged edition of “ Barton’s Suit in Equity,” prepared by James 
P. Hotcomre, Esq., author of “Introduction to Equity Jurispru- 
dence.” 7 

This work has been entirely re-modeled, so as to suit the tice of the present day, 
and such additional matter incorporated with ‘the original text, as was necessary to 
render it a more complete outline of pleading and practice in the Courts of Chancery. 
It also contains numerous forms of bills, answer and decrees; the Ordinances made by 
the Lord Chancellor Bacon, for the better and more regular administration of justice in 
the Chancery, to be daily observed, saving the prerogative of the Court; the Rules of 
Practice for the Courts of Equity of the United States, promulgated by the Supreme 
Court of the United States; and the Orders for the regulation of the practice and pro- 


ceedings In the Court of Chancery, issued in pursuace of the recommendations of his 
Majesty’s Commissioners, by the Lord High Chancellor, April 3, 1828. 


Opinion of the original work by David Hoffman, Esq., author of “ Course of Legal Study.” 

“This is a remarkably perspicuous and satisfactory outline of the practice, in which 
are explained, analytically and scientifically, the various forms of bills, answers, demur- 
rers, pleas, and other proceedings, from the institution to the completion of suit in 
Chancery. It is preceded by a historical essay on the jurisdiction and objects of 
Chancery; the whole of which is a clear and beautiful coup d’wil, admirably adapted as 
an introduction to the study of practice and pleadings in this Court. It er in 
1796, and continues to maintain its high rank amidst the numerous works of late date.” 


McLEAN’S REPORTS. _ Reports of Cases argued and decided 
in the Circuit Court of the United States, for the 7th Circuit. By Jno. McLean, Cir- 
cuit Judge. 3 vols., $15. 


GILMAN’S DIGEST. Digest of the Supreme Court of the 
States of Indiana and Illinois, and the Circuit Courts of the United States, for the 7th 
Circuit. By CHaries Gruman, Counsellor at Law. 1 vol., $5. 


MOREHEAD’S PRACTICE. The Practice in Civil Actions 
and Proceedings at Law, together with Forms of Declarations, Pleas and Replications, 
with Practical Notes, in one large octavo volume. By Hon. James T. Morenrap. $5. 














NEW LAW BOOKS. 


Phillips on Evidence, sixth American edition, from the 9th London, much improved; 
by S. March Phillips, Esq.; with extensive American Notes, by Esek Cowen and 
Nicholas Hill, jr-; with all the late American Notes, down to 1849, by Joshua M. Van 
Colt, Esq.; Counsellor at Law. 5 vols. 

Bright’s Husband and Wife, as respects Property, partly found in Roper’s Treatise, 
and comprising Jacob’s Notes and Additions thereto; with American Notes, by 
Ralph Lockwood, Esq., Counsellor at Law. 

Barbour’s Supreme Court Reports. 3 vols. 

Comstock’s Court of Appeals Reports, N. Y. 

English Chancery Reports, vol. 20, published verbatim, with American Notes, by John 
A. Dunlap, Esq. Counsellor at Law. 

Dunlap’s Paley’s Agency; a Treatise on the Law of Principal and Agent, chiefly with 
reference to Mercantile Transactions. By William Paley, of Lincoln’s Inn, Esq. 
Barrister at Law; third edition, with large Additions, by J. H. Lloyd, Esq.; third 
American edition, with further extensive Additions, by John A. Dunlap, Counsellor 
at Law. 

American Chancery Digest, third edition; by John A. Dunlap, Esq. 1849. 

Denio’s Reports, N. Y. 4 vols. 

Hill’s “ “ = 7 vols. 

Smith’s Commentaries on Statute and Constitutional Law, and Statutory and Constitu- 
tional Construction, by E. Fitch Smith, Esq. Counsellor at Law, and Judge of 
Ontario County, N. Y. 

Lockwood’s Reversed Cases in Law and Equity, in the Court for the Correction of 
Errors of the State of New York, from 1799 to 1847, with the names of the Cases, &c. 

Johnuson’s Cases, second edition, 3 vols.; with extensive Notes and References, by Lo- 
renzo B. Shepard, Esq. Reports of Cases in Supreme Court, State of New York, 
from 1799 to 1803. Judges during the above Reports, Morgan LewisgEgbert Ben- 
son, James Kent, since Chancellor of the State, John Lansing, Smith __ ethane 
and Brockholst Livingston. 

[> The above with a general assortment of Law Books, just published and for sale 


by 
BANKS, GOULD & CO. 
July 1, 1849. Law Booksellers and Publishers, New York. 


GEST & LIGGITT, 


ATTORNEYS AT LAW, XENIA, OHIO. 
The collection of claim: promptly attended to in the counties of Greene, Clark, 
Madison, Fayette, Clinton and Warren. 
Rererences—Blachly & Simpson, Cincinnati; Jacob Strader, Esq. do; King & An- 
derson, Attorneys, do. March, 1849. 


JOSEPH PLUNKETT, 


ATTORNEY AT LAW, ST. MARYS, AUGLAIZE COUNTY, OHIO, 


Will attend to all business of his profession in the counties of Auglaize, Mercer, Allen, 
and Van Wert. 
Rererences—Samuel E. Foote, Esq. Sec’y Life Insurance and Trust Company, 
Cincinnati; Odlin & Lowe, Crane & Davis, Dayton; James H. Hart, Esq. Piqua. 
April, 1849. 12t 


T. CAREY CALLICOT, 


ATTORNEY AND COUNSELLOR AT LAW, 
No. 45 William Street, New York City. 


T.C.C. has been appointed Commissioner of Deeds, &c. for the States of Ohio, 
Indiana, Illinois, Michigan, Wisconsin, Iowa, Missouri, Pennsylvania, Connecticut, 
Rhode Island, Vermont, New Hampshire, Maine, Delaware, Virginia, North Carolina, 
South Carolina, Florida, Alabama, Louisiana, Tennessee, and Kentucky; and having 
paid particular attention to the laws and practice of the several States with regard to 
depositions, respectfully solicits commissions to take mets py 8 He refers by per- 
mission to Hon. E. M. Chamberlain, Goshen, Ia.; James M. Buchanan, Esq., Balti- 
more, Md.; Samuel H. Perkins, Esq., Philadelphia, Pa.; Hon. John W. Edmonds, 
and Hon. Ogden Hoffman, New York. 

July 1, 1849. 12t. 














